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IS THE FIRST AMENDMENT OBSOLETE? 
Charles B. Nutting* 


Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof; or abridging the freedom 
of speech or of the press... . 


The one thing that can be asserted about the first amendment 
with complete confidence is that it does not mean what it says. It 
means more than it says. It means less than it says. Depending upon 
circumstances it may, at different times, mean either more or less 
than it says. It speaks, through the Supreme Court, not with the clear 
voice of unanimity but with the uncertain tones of doubt and division. 

In discussing this collection of contradictions, it will be quite im- 
possible to follow a completely logical order. One reason, for example, 
why the amendment means less than it says is that it means more 
than it says. In terms, it is specifically a restriction on the Congress 
of the United States and almost certainly was not intended by its 
framers to be binding on the states. Not until 1925," and then only 
after an indication to the contrary,” did the Supreme Court adopt the 
view that the due process clause of the fourteenth amendment, which 
is directed against state action and which was adopted after the Civil 
War, somehow “incorporated” the freedoms of speech and religion 
within its language. As a result of this determination probably more 
cases raising these questions now come to the Court from the states 
than from the federal government and they involve issues with which 
that government would not normally be concerned. It is against this 
background that still further contradictions may be considered. 

In spite of the unqualified language of the free speech clause, it 
has always been clear that some speech can be controlled. Holmes’ 
remark that “the most stringent protection of free speech would not 

* Dean of the National Law Center and Professor of Law, The George Washington 
University. 

1 Gitlow v. New York, 268 U.S. 652 (1925). 

2 Prudential Ins. Co. of America v. Cheek, 259 U.S. 530 (1922). 
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protect a man in falsely shouting fire in a crowded theatre and causing 
a panic” * has become almost a cliché. Assuming we know what ob- 
scenity is, and as to this there is some doubt, its utterance can be 
punished.* One is not free to publish libels of individuals or groups.* 
Advocacy of the violent overthrow of government may, in some cir- 
cumstances, be a crime.* When picketing may be called a “verbal act” 
it, too, may be unlawful.’ 


Similarly, the exercise of religion is not completely free. Polygamy, 
even when regarded as a religious tenet, may be frowned upon.* The 
law also takes a dim view of child labor under the guise of religious 
activity. The establishment clause, although ostensibly an impene- 
trable wall between church and state, has a good many holes in it, as 
school lunch programs," free text books" and school bus transporta- 
tion’ show. 


Thus, in spite of the “plain language” which Justice Black 
finds easy to interpret,’* these freedoms are qualified to a significant 
extent. That this should be true is not surprising. Surely no form 
of words, even in a constitution, should require a government to per- 
mit its own destruction by speech which is in fact incitement to 
revolution. One could scarcely protect a member of a cult practicing 
human sacrifice no matter how sincerely he might argue that his 
activity was required by his religious beliefs. It is reasonable that in 
such cases the amendment should mean less than it says. The difficulty 
—and this will be discussed later—is that we have no real criteria avail- 
able for determining how much less it may mean. 


An even greater problem is created by the extension of the protec- 
tion of the first amendment to matters not literally covered by it. 
This is another way in which it means more than it says. Freedom of 


3 Schenck v. United States, 249 U.S. 47, 52 (1919). 

4 Roth v. United States, 354 U.S. 476 (1957) ; cf. Winters v. New York, 333 U.S. 
507 (1948). 

5 Beauharnais v. Illinois, 343 U.S. 250 (1952). 

6 Dennis v. United States, 341 U.S. 494 (1951). The earlier cases are reviewed 
in the opinion of Chief Justice Vinson who announced the judgment of the Court. 

7 Giboney v. Empire Storage & Ice Co., 336 U.S. 490 (1949). 

8 Reynolds v. United States, 98 U.S. 145 (1879). 

9 Prince v. Massachusetts, 321 U.S. 158 (1944). 

10 Expenditures by the federal government ordinarily cannot be questioned by a 
taxpayer. Massachusetts v. Mellon, 262 U.S. 447 (1923). In any case, expenditures 
for “the general welfare” are constitutional. United States v. Butler, 297 U.S. 1 (1936). 

11 Cochran vy. Louisiana State Bd. of Educ., 281 U.S. 370 (1930). 

12 Everson v. Board of Educ., 330 U.S. 1 (1947). The usual explanation given to 
justify expenditures of this kind is that they are for the benefit of the child rather than 
of religion and that thereby a public purpose is being served. 

13 See text infra pp. 172-74. 
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speech and religion and freedom of the press and of assembly are the 
only “first amendment freedoms” mentioned in that part of the Con- 
stitution. Nevertheless, some members of the Supreme Court are now 
using the phrase just quoted to include the protection of other interests 
as well. These are largely unspecified, but seem to be what might be 
called “fringe benefits” related to the freedoms listed in the Constitu- 
tion. For example, Justice Black has argued that the compulsory 
payment of dues to an “integrated” bar (a term not used here with a 
racial connotation), part of which may be spent to further political 
causes opposed by the payer, is a restriction of the right of free 
speech."* This result, he contends, is required by the plain language 
of the first amendment. He took the same position with regard to dues 
paid by members of a “union shop” union.’* Other cases have involved 
refusals to disclose information regarding party or association mem- 
bership on the ground that such disclosure would inhibit freedom of 
speech in connection with political activity.’® 

Complete documentation of the thesis that the Court has been in- 
consistent in its views regarding the matters to be included or excluded 
from the protection of the first amendment would be tedious if not 
impossible.’? The varying results of the sedition cases can be discussed 
more conveniently in the following pages. However, here it might 
be mentioned that in 1940 it was proper for a state to require a school 
child belonging to Jehovah’s Witnesses to recite a pledge of allegiance 
to the flag,** but in 1943 it became unconstitutional to do so. In 
1948 a program of religious instruction for public school children 
was held to violate the principle of the separation of church and 
state.”° Four years later a system of “released time” religious instruc- 
tion was upheld.** At one time the Supreme Court regarded peaceful 


14 Lathrop v. Donohue, 367 U.S. 820, 865 (1961) (dissenting opinion). 
15 International Ass’n of Machinists v. Street, 367 U.S. 740, 780 (1961) (dissenting 
opinion). 

16 See the dissenting opinions in Wilkinson v. United States, 365 U.S. 399, 415 
(1961) ; Braden v. United States, 365 U.S. 431, 438 (1961) ; Konigsberg v. State Bar 
of California, 366 U.S. 36, 56 (1961). 

17 Since this paper primarily involves a critique of present tendencies, no attempt 
has been made to cite large numbers of cases. The earlier positions of the Supreme 
Court are indicated by citing what is regarded as the first, or in some situations, the 
“leading” case in each instance. 

18 Minersville School Dist. v. Gobitis, 310 U.S. 586 (1940). 

19 West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943). 

20 McCollum v. Board of Educ., 333 U.S. 203 (1948). 

21 Zorach vy. Clauson, 343 U.S. 306 (1952). There were, of course, distinctions be- 
tween the two plans, largely involving the extent to which school facilities and funds 
were used in the respective programs. These were sufficient to change the majority, 
although Justices Black, Frankfurter and Jackson remained unconvinced. 






170 THE GEORGE WASHINGTON LAW REVIEW 


picketing as a part of free speech,” but later held that it could be 
punished if carried on for an unlawful purpose.” 


Similarly, a few examples will serve to indicate the diversity of views 
among the present members of the Court in determining the scope of 
the first amendment. The October term, 1960, was one in which a 
number of important civil rights cases, including several involving the 
first amendment, were decided. Some of these, in turn, had to do 
with various aspects of the control of subversive activity. In these 
cases the Court divided five to four, with the dissenting justices tending 
to emphasize the so-called “first amendment rights” while the others 
seemed to be more concerned with whether the governmental 
control in question was consistent with due process of law.** A 
similar division occurred in the one censorship case decided, where it 
was held that a city might require the submission of a film to a board 
prior to its exhibition.” The question as to whether the film was 
obscene was not decided. The Court had little trouble in determining 
that a law requiring that a list of the members of the National Associa- 
tion for the Advancement of Colored People living in the State of 
Louisiana be filed with the Secretary of State was unconstitutional, 
although only a bare majority joined in the opinion of Justice 
Douglas.** The Sunday closing laws of various states were sustained, 
unanimously in two cases** and by comfortable majorities in two 
others,* although in the latter there was no opinion subscribed 
to by a majority. The results here were reached on the basis that 
the laws simply required one day of rest per week and really had 
nothing to do with religion at all, even though they were originally 
enacted for religious purposes. Two cases mentioned in a preced- 
ing paragraph had to do with the use of funds collected under 
compulsion and used in part for political purposes opposed by the 
persons who paid. In one, involving a union, the majority did not 
reach the constitutional question since it was felt that the statute pro- 
hibited the use of money for these purposes.” In the other, the inte- 


22 American Fed’n of Labor v. Swing, 312 U.S. 321 (1941). 

23 Giboney v. Empire Storage & Ice Co., 336 U.S. 490 (1949). 

24 The reader is invited to consider this statement in the light of the cases cited 
note 16 supra. 

25 Times Film Corp. v. City of Chicago, 365 U.S. 43 (1961). 

26 Louisiana v. NAACP, 366 U.S. 293 (1961). 

27 McGowan vy. Maryland, 366 U.S. 420 (1961) ; Two Guys from Harrison-Allen- 
town, Inc. v. McGinley, 366 U.S. 582 (1961). 

28 Gallagher v. Crown Kosher Super Market of Mass., Inc., 366 U.S. 617 (1961); 
Braunfeld v. Brown, 366 U.S. 599 (1961). 

29 International Ass’n of Machinists v. Street, 367 U.S. 740 (1961). 
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grated bar case mentioned above, four justices said that the consti- 
tutional issue was not properly presented for determination, two said 
that the requirement was constitutional, and two took the position 
that it was unconstitutional. 

The foregoing should be sufficient to establish the conclusion that 
in a field where there should be precision and clarity the situation is 
uncertain and obscure. It is not intended, however, to suggest that 
the individual justices are vacillating or capricious, since for the most 
part each individual has held consistently to his particular views. The 
difficulty seems to be twofold. First, there is no agreement as to the 
standards by which to measure the scope of the first amendment and, 
secondly, there are insufficient data by which to determine the interests 
entitled to protection under it. 

As to the first, a brief consideration of some of the earlier sedition 
and anti-communist cases is pertinent. These cases cluster around two 
periods in our history during which there was popular concern, not to 
say hysteria, regarding the possible overthrow of government by the 
forces of communism. In the first group of cases, the Court as a whole 
recognized that the governments of the states and the nation might 
constitutionally restrict advocacy of the violent overthrow of govern- 
ment to some degree, but had difficulty in finding a test by which to 
decide specific cases.** Justices Holmes and Brandeis advocated the 
well-known “clear and present danger” test** while others, such as 
Justice Sanford, suggested what might be called the “natural tendency 
and probable effect” criterion.** It seems unnecessary to explore these 
cases in detail since it has been well done elsewhere.™ It is sufficient to 
say that in the next group of cases, following World War II, it came 
to be recognized that these formulae were not of particular value in 
reaching decisions. In 1951 the Court, in an opinion by Chief Justice 
Vinson, formally approved what has been called a “restatement” of the 
“clear and present danger” test devised by Judge Learned Hand.** 
This, which is referred to by Justice Black, its principal opponent, 
30 Lathrop v. Donohue, 367 U.S. 820 (1961). 

31 E.g., Whitney v. California, 274 U.S. 357 (1927); Gitlow v. New York, 268 


U.S. 652 (1925) ; } hives v. United States, 250 U.S. 616 (1919) ; Schenck v. United 
States, 249 U.S. 47 (1919). 

32 See Schenck v. United States, supra note 31, at 52; Gitlow v. New York, 268 
U.S. 652, 672 (1925) (dissenting opinion) ; Abrams v. United States, 250 U.S. 616, 
624 (1919) (dissenting opinion). 
ie en v. New York, supra note 31, at 671; Whitney v. California, supra note 

at 

34 An excellent selective bibliography is to be found in Kauper, Constitutional Law, 
Cases and Materials (1954). 

35 Dennis v. United States, 341 U.S. 494, 510 (1951). 
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s “the balancing test” seems to be the one currently followed. Judge 
Hand said: “In each case [courts] must ask whether the gravity of 
the ‘evil’ discounted by its improbability, justifies such invasion of 
free speech as is necessary to avoid the danger.” *° 

During the October term, 1960, the Supreme Court, as has been 
pointed out, decided a number of cases involving the communist prob- 
lem and, to the extent that the first amendment was a relevant issue, 
essentially did “balance” the interest of the government in obtaining 
information as to communist activities against the individual interest 
in privacy, deciding five to four in each case in favor of the govern- 
mental claim.*? To an extent this was also true of the censorship case, 
although here the issue was not the character of any specific motion 
picture, but simply whether an ordinance requiring the showing of 
any picture to a board prior to exhibition was unconstitutional on its 
face.** 


In contrast to the “balancing” test is what might be called the 
“plain-language-complete-incorporation” doctrine of Justice Black. 
This seems to mean that the language of the first amendment by 
its terms is an absolute prohibition against the Congress and the states 
and that therefore no restriction whatever on freedom of speech or 
of the press is permissible. Several comments may be made regarding 
this view. The first is that the plain language of the amendment does 
not apply to the states at all. Of course this is not the announced 
position of the Justice, who would assert rather that the states are as 
rigidly bound by the prohibitions as is the federal government. 
Furthermore, in spite of some of the language in the dissenting opinions, 
it is evident that the Justice himself would recognize some limitation 
of the right of free speech and, presumably, of freedom of religion. 
In the Konigsberg case he states that he does not believe that a /iteral 
interpretation of the first amendment would “invalidate laws resting 
upon the premise that where speech is an integral part of unlawful 
conduct that is going on at the time, the speech can be used to 
illustrate, emphasize and establish the unlawful conduct.” *° The con- 
clusion is not surprising for it was Justice Black who spoke for a 
unanimous Court in Giboney v. Empire Storage @ Ice Co.,*° where 
it was held that a state could apply its antitrust laws in such a 


36 Dennis v. United States, 183 F.2d 201, 212 (1950). 

37 See the majority opinions in cases cited note 16 supra. 

38 Time Film Corp. v. City of Chicago, 365 U.S. 43 (1961). 

39 Konigsberg v. State Bar of California, 366 U.S. 36, 64 (1961) (dissenting opinion). 
40 336 U.S. 490 (1949). 
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FIRST AMENDMENT 173 
way as to punish peaceful picketing by members of a labor union, 
the purpose of which was unlawfully to force the ice company to sell 
only to union peddlers. Presumably the thought here is that since 
speech is merely incidental to action, a “literal” reading of the amend- 
ment would not require its application to the case at hand. It is, 
however, submitted that the “plain language” of the amendment would 
permit no qualification whatever and that thus amy abridgment of 
speech, no matter for what purpose, would be unconstitutional. Ob- 
viously this ought not to be the law and is not the law. The Justice 
agrees it is not the law. But in making the distinctions and permitting 
the qualifications which he suggests, he is actually going through a 
“balancing” process of much the same sort as that which he has so 
often denounced. The balancing here consists of determining which 
of the two aspects of the law is more important in terms of the purpose 
of the statute and perhaps the intent of the legislature. If, upon analysis, 
it appears that the purpose of the enactment is to make undesirable 
conduct unlawful and that the abridgment of speech is relatively un- 
important or incidental, the balance will be weighted in favor of the 
legislation. 

Thus, there is really no difference between what is done in these 
cases and the general use of the “balancing” technique. Even the 
“fire in the crowded theatre” case can be explained in these terms. 
The interest of the public in safety may be balanced against the interest 
of the individual in free self-expression. Of course here the interest 
of the individual is completely trivial, but this makes the distinction 
simply one of degree rather than kind. 

Actually “balancing” is the very essence of judging,** because in 

41 Obviously it is not the whole of judging. As Professor Llewellyn points out in 
his admirable book, The Common Law Tradition (1960), many (as he puts it) steady- 
ing factors enter into the judicial process. The existence of these factors would seem to 
make the balancing of interests much less capricious than Justice Black intimates 
when he refers to “the doctrine that permits constitutionally protected rights to be 
‘balanced’ away whenever a majority of this Court thinks that a State might have an 
interest sufficient to justify an abridgment of those freedoms.” Konigsberg v. State 


Bar of California, 366 U U.S. %, él ( (1961) (dissenting opinion). Justice Frank- 
furter’s view as to this point is well stated in his opinion in Rochin v. California, 342 
U.S. 165, 170-71 (1952) : 
The vague contours of the Due Process Clause do not leave judges at large. 
We may not draw on our merely personal and private notions and disregard the 
limits that bind judges in their judicial function. Even though the concept of 
due process of law is not final and fixed, these limits are derived from considera- 
tions that are fused in the whole nature of our judicial process. . . . These are 
considerations deeply rooted in reason and in the compelling traditions of the 
legal profession. The Due Process Clause places upon this Court the duty of 
exercising a judgment, within the narrow confines of judicial power in reviewing 
State convictions, upon interests of society pushing in opposite directions. (Em- 
phasis supplied.) 
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every case there must be a determination of which of two or more con- 
flicting interests will prevail. In private litigation it may be the interest 
each litigant has or claims to have in a particular piece of property. 
Where government is involved usually a social interest, such as that 
in safety, conflicts with an individual interest such as speech. It seems 
much more realistic to recognize this to be the case than to rely on 
formulae which merely conceal the true situation. 

Before continuing an elaboration of this point, one further comment 
on the “plain language” doctrine should be made. In the communist 
problem cases previously referred to,*? the plain language of the first 
amendment does not “literally” apply at all because the right asserted 
by the individual is not the right to speak but the right not to speak. 
It was not the making of statements but the refusal to answer questions 
which produced difficulty for the individuals in the respective cases. 
Only by making an assumption largely undisclosed could the dissenting 
justices bring the first amendment into the discussion. The assumption 
must be that the particular requirement or restriction placed upon the 
individual did or might in fact operate as a denial of one of the rights 
enumerated in the amendment. Granted the assumption, it then be- 
comes arguable that the enumerated right is being infringed by the 
requirement or the restriction. However, it is still true that no direct 
infringement has taken place. 

Another group of cases decided during the October term, 1960, 
involved somewhat similar assumptions. In these instances they were 
shared by the majority. In Shelton v. Tucker,* the Court by a vote 
of five to four invalidated an Arkansas statute requiring every teacher 
in a state-supported school or college to file an affidavit each year 
listing each organization to which he had belonged or contributed 
during the past five years. In Louisiana v. National Association for 
the Advancement of Colored People,“* the Court was unanimous in 
striking down a requirement that all members of the organization living 
in the state should be listed. However, in Communist Party of the 
United States v. Subversive Activities Control Board, the majority 
sustained a requirement that the party register as a communist-action 
organization and list its officers and members. 


These cases all involved a double assumption. First, it was assumed 


42 Note 16 supra. 
#364 U-S. 479 

44 366 U.S. 293 
45 367 U.S. 


(1960). 
3 (1961). 
1 (1961). 
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by the individuals concerned that the right of free speech as stated in 
the first amendment included freedom of association. This assumption 
was predicated on the belief that unless individuals can join together 
in political organizations their right to speak freely is inhibited. Ap- 
parently freedom of association is something different from freedom 
of assembly, which is expressly protected by the first amendment, since 
actual meeting together is not necessarily involved. Secondly, it was 
assumed that in order to protect the right to associate freely it was 
necessary to recognize a further right of non-disclosure. This was 
actually the “right” asserted and, of course, is not expressed in the 
first amendment. 

It is quite evident that in each of these cases it was recognized that 
the individuals concerned had an interest that was entitled to a degree 
of constitutional protection although the precise basis for granting 
it is not clearly stated. In Shelton Justice Stewart remarked: “It is 
not disputed that to compel a teacher to disclose his every associational 
tie is to impair that teacher’s right of free association, a right closely 
allied to freedom of speech and which, like free speech, lies at the 
foundation of society.” ** In the Communist Party case Justice 
Frankfurter, referring to the power of Congress to regulate communist 
organizations, stated: “Of course, congressional power in this sphere, 
as in all spheres, is limited by the First Amendment.” ** In the 
Louisiana case Justice Douglas said: “freedom of association is in- 
cluded in the bundle of First Amendment rights made applicable to 
the states by the Due Process Clause of the Fourteenth Amendment.” ** 

It is submitted that the statement by Justice Stewart is by far 
the most accurate. Regardless of the terminology, however, it is 
evident that the Court in each case was concerned with the extent to 
which in fact freedom of association was interfered with by the re- 
quired disclosure and further, the extent to which an important govern- 
mental interest was involved. In Shelton and Louisiana the danger of 
reprisal and the consequent interference with freedom of association 
appeared real while, at least in the view of the majority, the govern- 
mental interest was relatively slight. Although recognizing the damage 
to individuals which might be involved in the disclosure of their com- 
munist affiliations, the majority in the Communist Party case con- 
sidered the interest in public safety paramount. 

46 364 U.S. at 485-86 (Emphasis supplied). 


47 367 U.S. at 96. 
48 366 U.S. at 296. 
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Turning to a different field and viewing from another aspect cases 
previously mentioned,* it has been asserted or implied that the use of 
money collected by an integrated bar or a union shop for political 
purposes opposed by the “contributor” impairs in an economic way 
the right of free speech. Justice Harlan’s devastating analysis of 
this particular concept in Lathrop v. Donohue™ disposes of the point 
very effectively. 


It is apparent from the foregoing that a constitutionally protected 
right in non-disclosure exists and that where it prevails it does so as 
the result of its relative importance compared to the weight which 
the Court will give to whatever governmental interest is involved. Also 
an individual interest in the use of one’s money for political purposes 
may receive some degree of protection. However, it is submitted that, 
as intimated above, lumping matters of this sort into a category referred 
to as “first amendment freedoms” simply obscures the issues. If they 
are freedoms at all they are derivative and not expressed in the first 
amendment. The use of the term makes precise analysis difficult, as a 
resort to slogans almost inevitably does. 


Our problem now becomes one of finding a way properly to evaluate 
and protect these derivative “rights” to the extent they deserve recog- 
nition. In this connection it becomes important to consider again the 
degree to which the first amendment can be regarded as having been 
incorporated into the due process clause of the fourteenth. Little 
thought appears to have been given this matter. Justice Jackson, 
having earlier taken a contrary position,” finally came to the conclusion 
that there was no incorporation but that the general principle of free 
speech is included in the fourteenth amendment although its specific 
application to the states is not necessarily the same as the application 
of the first amendment to Congress.” 


49 See notes 14 and 15 supra. 

50 367 U.S. 820, 848 (1961) (concurring opinion). 

51In West Virginia State Bd. of Educ, v. Barnette, 319 U.S. 624, 639 (1943), 
Justice Jackson said : 

In weighing arguments of the parties it is important to distinguish between 
the due process clause of the Fourteenth Amendment as an instrument for trans- 
mitting the principles of the First Amendment and those cases in which it is 
applied for its own sake. The test of legislation which collides with the 
Fourteenth Amendment, because it also collides with the principles of the First, 
is much more definite than the test when only the Fourteenth is involved... . 
It is important to note that while it is the Fourteenth Amendment which bears 
directly upon the State it is the more specific limiting principles of the First 
Amendment that finally govern this case. (Emphasis supplied.) 

52 Dissenting in Beauharnais v. Illinois, 343 U.S. 250, 288 (1952), Justice Jackson 
said: 

The assumption of other dissents is that the “liberty” which the Due Process 
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Granted that the Muse of history, like Janus, has two faces, there 
seems much to commend in this point of view. It is beyond dispute 
that the framers of the first amendment thought of it as a restriction 
on the federal government rather than the states. It is also true that 
the powers of the federal government were regarded at the time as 
being fairly restricted. Certainly the vast extension of federal power 
which has taken place in the twentieth century was not imagined. 
Is it not likely that the principal reason for the adoption of the free 
speech clause was to prevent the suppression of political comment, and 
that the clauses regarding religion were mainly intended to prevent the 
establishment of a national church? And since the states alone were 
in the business of regulating libel and other sorts of speech and 
writing, is it not reasonable to suppose that they were to be left to 
their own devices in these respects? ** 

If these questions are answered in the affirmative, two results become 
possible although perhaps not necessary. It would be possible for the 
Supreme Court to adopt a truly literal interpretation of the first 
amendment in the sense that it would be applied only to acts of 
Congress. Although not logically inevitable, the Court might also 
take the position, for reasons to be suggested below, that the amend- 
ment would be applicable only to direct infringements of the enumer- 
ated freedoms and would not be extended to the derivative “rights” 
with which it has been concerned. These would be determined under 
the due process clause of the fifth amendment just as the same matters, 
when states were involved, would be considered under the due process 
clause of the fourteenth amendment. 


As to the states, the enumerated freedoms of the first amendment 
as well as their asserted derivatives would be regarded as “liberties” 
within the due process clause of the fourteenth amendment. If, as to 
these, the still prevailing view of the Supreme Court regarding certain 
other portions of the bill of rights were followed, the states might be 
given a substantial amount of leeway. Only such invasions as shock 





Clause of the Fourteenth Amendment protects against denial by the States is 
the literal and identical “freedom of speech or of the press” which the First 
Amendment forbids only Congress to abridge. The history of criminal libel in 
America convinces me that the Fourteenth Amendment did not “incorporate” 
the First, and that the powers of Congress and of the States over this subject 
are not of the same dimensions, and that because Congress probably could not 
enact this law it does not follow that the States may not. 


53 For example, Congress did not attempt to regulate the importation of obscene 
matter until 1842 and not until 1865 did it attempt to control the dissemination of 
objectionable matter within the country. See Nutting, Definitive Standards in Federal 
Obscenity Legislation, 23 Iowa L. Rev. 24 (1937). 
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the conscience would be prohibited.** This statement itself may be 
shocking to those who have come to accept the view that the rights 
protected by the first amendment somehow have a preferred position 
over those recognized elsewhere in the bill of rights.°° This position, 
which has been effectively criticized by Justice Frankfurter, 
stems in part from a belief that these rights are intrinsically more 
important than the others, and in part from an assumption that they 
are more definitely and precisely described in the Constitution. The 
former position can be accepted for the sake of argument. The latter, 
if the foregoing discussion is accurate, simply is not so. Nothing in 
the Constitution is more imprecise than the first amendment as cur- 
rently interpreted. 


One hesitates to speculate as to the results which would follow if 
the above suggestion were adopted. It seems likely that the Supreme 
Court would take the position as to political comment that virtually 
the same restrictions would apply to the states as to the federal govern- 
ment.” In view of the importance of the interest it would be quite 
consistent for the Court to be “shocked” at any invasion of freedom 
of political speech as such by the states which would not be tolerated 
if attempted by the Congress. However, in the case of what have been 
called the derivative rights, the results might and perhaps should be 
different. Also in non-political areas, such as those dealing with ob- 
scenity and related matters and perhaps indirect means for the support 
of religion, more flexibility might be recognized. 

As to these it is suggested that a careful re-evaluation of the interests 
involved would be useful and that such re-evaluation might well come 
from the legislature which is usually the agency of government most 
relied on in the formulation of social policy.®® 


54 The phrase is Justice Frankfurter’s in Rochin v. California, 342 U.S. 165, 
172 (1952). Another formulation of the principle by the Justice is that proceedings in 
state criminal cases may not “offend those canons of decency and fairness which 
express the notions of justice of English-speaking people even toward those charged 
with the most heinous offenses.” Malinski v. New York, 324 U.S. 401, 418 (1945) 
(concurring opinion). Although by sometimes precarious majorities, the Supreme 
Court has allowed the states, subject to the restrictions noted above, considerable 
leeway in determining their own criminal procedure. But see Mapp v. Ohio, 367 U.S. 
643 (1961), applying the so-called federal rule regarding illegally obtained evidence to 
state prosecutions. 

55 Although he later modified his position (see note 52 supra), perhaps the best 
statement of this point of view was by Justice Jackson in West Virginia State 
Bd. of Educ. v. Barnette, supra note 51. 

56 See Kovacs v. Cooper, 336 U.S. 77, 89 (1949) (concurring opinion). 

57 Perhaps some indication of this is found in Pennsylvania v. Nelson, 350 U.S. 497 
(1956), where the Supreme Court held the Pennsylvania Sedition Act invalid as in- 
vading an area pre-empted by the federal government. 

58 A separate essay could be written on the difference between the presumption of 
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For example, the extent to which freedom from compulsory dis- 
closure, which is a part of the individual interest in privacy, should be 
recognized might well be the subject of additional legislative attention. 
Disclosure as a condition precedent to political or business activity 
seems rather well established, but some lines need to be drawn between 
these matters and the invasion of the privacy of non-participants on 
the political scene. In the case of obscenity, in addition to the almost 
impossible task of meeting the constitutional requirements of definite- 
ness and certainty,” there is the question of determining what the 
current mores demand in terms of control; also ways of establishing 
the differences between pornography and literature, if any, should 
be carefully considered. Although again serious problems of 
draftmanship arise, there is a substantial body of opinion to the 
effect that the indiscriminate distribution of “uncomic non- 
books” * has an adverse effect on juvenile morality. As to the finan- 
cial support of church schools, if it is true that nearly five million 
children are enrolled in Roman Catholic institutions alone,® it perhaps 
may be that we should take a good look at the basic problem rather 
than hiding behind lack of standing to sue, or transparent devices such 
as grants in aid for the construction of scientific facilities. 


It is quite possible that we shall never arrive at an adequate solu- 
tion of these and other problems unless we can have a thorough legis- 
lative consideration, followed by review by courts which can 


constitutionality as applied to economic legislation and as applied to laws affecting 
civil rights. There is some reason to believe that the Supreme Court during much of 
the twentieth century has not given the legislative judgment the same weight in both 
areas and that it has changed its view with respect to each. The early sedition cases, 
e.g., Gitlow v. New York, 268 U.S. 652 (1925), paid great deference to the judgment 
of the legislature as to the necessity for sedition laws. At about the same time, the 
Court invalidated the minimum wage law of the District of Columbia although its 
enactment was based on a careful study by Congress. Adkins v. Children’s Hosp., 261 
U.S. 525 (1923). As the discussion above indicates, there is a substantial body of 
opinion on the present Court to the effect that civil rights cases involve a greater 
degree of independent judgment on the part of the Court than do cases involving 
economic regulation. However, the weight given congressional determinations in Com- 
munist Party of the United States v. Subversive Activities Control Bd., 367 U.S. 1 
(1961), may indicate a disposition to regard both types of statutes in the same way, a 
position which would be supported by this writer. 

59 See generally Nutting, Freedom of Silence: Constitutional Protection Against 
Governmental Intrusions in Political Affairs, 47 Mich. L. Rev. 181 (1948). 

60 See cases cited note 4 supra. This requirement, by the way, when applied to 
areas involving freedom of expression is a powerful protection to the individual and 
one roy can be applied with some degree of objectivity. 

61 See 2 Freund, Sutherland, Howe and Brown, Constitutional Law: Cases and 
Other Problems, p. xiii. The writer is indebted to these authors for this term which 
they attribute to E. E. Cummings. If, as the writer has done, one compares the views 
of at least some psychiatrists and police officers as to the point, the area of disagree- 
ment will become apparent. 

62 The Washington Post, April 16, 1961, § E, p. 1, col. 1. 
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“balance” the interests involved with full knowledge and free from 
the rigidity which some find in the first amendment as they would 
construe it. 

As it is, it can be argued that the first amendment is obsolete in two 
aspects. First, it deprives society of protections which it needs and 
should have. If a given political unit determines through its legislative 
body that its citizens should be guarded against the pornographer, the 
distributor of “hate” literature and “terror comics” or the religious 
zealot who invades the peace of the community with blaring sound 
trucks; and if it predicates its action on objective factual determina- 
tions in which the public interest is clearly established; and if its action 
is embodied in a properly drawn law satisfying the constitutional re- 
quirements of definiteness and certainty, it should not be prevented 
from giving such protection on the basis of a doctrinaire and inflexible 
interpretation of the federal bill of rights. 

Second, if the amendment is supposed to include a “bundle of rights” 
such as those discussed above and if the amendment is thought of as 
being the exclusive source of these rights, it may offer inadequate pro- 
tection to individuals. It is suggested that interests such as privacy can 
be considered more realistically under the generalized concept of due 
process and that greater flexibility and thus greater recognition of the 
interest might result. In the unlikely event that the thesis of this paper 
is adopted by the courts, the truth of the proposition may be tested. 





PRIVATE ENFORCEMENT OF THE ANTITRUST 
LAWS: THE ROBINSON-PATMAN EXPERIENCE 


Richard J. Barber* 


I. INtTRODUCTION 


Private parties have long played a major role in the legislative scheme 
for the enforcement of the federal antitrust laws through the statu- 
tory authority to bring suits for damages’ or other relief.2 Congress 
in fact has earnestly endeavored to instigate such litigation and heighten 
its impact by awarding victorious plaintiffs judgment in treble the 
amount of their damages plus additional amounts to cover costs and 
attorneys’ fees. The hope, of course, has been that private action, so 
encouraged and bolstered, would come to represent a potent instru- 
ment for achieving compliance with the substantive legislation. Yet the 
passage of more than 70 years has failed to reveal whether this expec- 
tation has actually been realized or whether, as one of the supposedly 
main pillars of antitrust enforcement, private action has been so ineffec- 
tive that it is in need either of basic reform or of outright abolition. 

What evidence that is available helps little in determining the signifi- 
cance of private enforcement, and even less in portraying its operative 
characteristics. While all indications suggest that prior to the end of 
World War II private action was relatively unimportant, the issue 
since then has become difficult to appraise, with a sharp rise in the 
volume of litigation (in the fiscal year 1961, for example, some 

* Assistant Professor of Law, Southern Methodist University. The author is cur- 
rently on leave serving as a member of the staff of the Joint Economic Committee of 
Congress. Part of the research for this article was done while the author was on 
the faculty of the Rutgers University Law School, South Jersey Division. 

1 Authorization for private damage actions arising out of antitrust violation was 
first contained in section 7 of the Sherman Act. 26 Stat. 210 (1890). This section 
was repealed by 69 Stat. 283 (1955). Section 4 of the Clayton Act, 38 Stat. 731 
(1914), 15 U.S.C. § 15 (1958), now serves as the basis for private damage suits. 

State antitrust laws also authorize similar suits for damages, in some instances 


providing for multiple recovery. State antitrust laws presently in force are collected 
in 4 Trade Reg. Rep. 44 30,000-35,530.10. 

The federal government was empowered to bring suit for actual damages by 69 
Stat. 282, 15 U.S.C. § 15a (1958). State and local units of government may sue for 
treble damages under the Sherman and Clayton Acts. Georgia v. Evans, 316 U.S. 
159 (1942) ; Chattanooga Foundry & Pipe Works v. Atlanta, 203 U.S. 390 (1906). 
See generally Daniel, Enforcement of the Sherman Act by Actions for Treble 
Damages, 34 Va. L. Rev. 901 (1948). 

2 Provision for injunctive relief was first made in section 16 of the Clayton Act, 
38 Stat. 737 (1914), 15 U.S.C. § 26 (1958). Petitions for declaratory relief are made 
pursuant to the Declaratory Judgment Act, 28 U.S.C. § 2201 (1958). See United 
Cigar-Whelan Stores Corp. v. H. Weinreich Co., 107 F. Supp. 89 (S.D.N.Y. 1952). 
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378 new cases were commenced in the federal courts*) obscuring more 
basic considerations. Moreover, accompanying the increase in litiga- 
tion have been widely-publicized reports in recent years of individual 
cases which have terminated in judgments exceeding or approaching 
the million dollar mark.* With so much smoke it is not surprising 
that a number of observers have detected what they sense are the 
intense fires of antitrust enforcement. The ensuing tumult has quite 
naturally inspired a great deal of interest, much of it reflecting the 
view that private action at last has made its mark and may now be 
regarded as a technique firmly established as effective. However, 
a careful review of the evidence indicates that such an image proceeds 
from an inadequate factual foundation. Before any such general 
assessment can be made a great deal more information is essential. 
Accordingly, it is the purpose of this article to investigate private 
enforcement of one of the federal antitrust laws, namely the Robinson- 


3 Ann. Rep. of the Director of the Adm. Office of the U.S. Courts, Table C-2 (pre- 
liminary mimeo. ed, 1961). 

4E.g., Twentieth Century-Fox Film Corp. v. Brookside Theatre Corp., 194 F.2d 
846 (8th Cir. 1952) (judgment of $1,125,000 plus $100,000 for attorneys’ fees) ; Mil- 
waukee Towne Corp. v. Loew’s, Inc., 190 F.2d 561 (7th Cir. 1951) (approving a 
damage award of $941,574 and $75,000 in fees; the trial court had awarded, respective- 
ly, $1,295,878 and $225,000); Sabloskey v. Paramount Film Distrib. Corp., 137 F. 
Supp. 929 (E.D. Pa. 1955) (judgment of $1,275,000). In Eastern R.R. Presidents 
Conf. v. Noerr Motor Freight, Inc., 365 U.S. 127 (1961), the Supreme Court re- 
versed and set aside a judgment for $652,074 plus $200,000 in fees. Earlier, the 
Court affirmed, in a 4-4 decision, the dismissal of a suit for $15 million. Eagle Lion 
Studios, Inc. v. Loew’s, Inc., 358 U.S. 100 (1958). While all these cases involve viola- 
tions of the Sherman Act, they are illustrative of the apparent general expansion in 
importance of the private antitrust suit. Robinson-Patman violations also have in- 
spired suits involving large claims. In one set of cases the total amount in issue was 
$150,000,000. Gerber Prods. Co. v. Beech-Nut Life Savers, Inc., 160- F. Supp. 916 
(S.D.N.Y. 1958) (later dismissed by consent of the parties); H. J. Heinz Co. v. 
Beech-Nut Life Savers, Inc., 1958 CCH Trade Cases 4 69,022 (S.D.N.Y.). 

5 General surveys of private antitrust litigation may be found in: Oppenheim, 
Federal Antitrust Laws 1035-53 (2d ed. 1959); Van Cise, Understanding the Anti- 
trust Laws 38-41 (1958); Att’y Gen. Nat’l Comm. Antitrust Rep. 378-85 (1955) 
[hereinafter cited as 1955 Antitrust Report]; Doyle, Treble Damages and Counsel 
Fees, in ABA, Section of Antitrust Law, An Antitrust Handbook 549 (1958) ; Clark, 
The Treble Damage Bonanza: New Doctrines of Damages in Private Antitrust Suits, 
52 Mich. L. Rev. 363 (1954); Wham, What Every Lawyer Should Know About 
Treble Damage Suits, 43 Ill. B.J. 108 (1954) ; Symposium—Some Aspects of Private 
Treble Damage Actions, 4 Antitrust Bull. 5 (1959); Comment, Antitrust Enforce- 
ment by Private Parties: Analysis of Developments in the Treble Damage Suit, 61 
Yale L.J. 1010 (1952). The most recent Congressional inquiry was conducted in 
1958. Hearings Before a Subcommittee of the Senate Select Committee on Small 
Business, The Role of Private Antitrust Enforcement in Protecting Small Business, 
85th Cong., 2d Sess. (1958) [hereinafter cited as 1958 Senate Hearings]. Other 
material may be found in Hearings Before Subcommittee No. 3 of the House Com- 
mittee on the Judiciary on H.R. 4597, 83d Cong., Ist. Sess. (1953) [hereinafter cited 
as 1953 House Hearings]; Hearings Before the Subcommittee on the Study of 
Monopoly Power of the House Committee of the Judiciary on H.R. 3408, 82d Cong., 
Ist Sess. (1951) [hereinafter cited as 1951 House Hearings]; Hearings Before a 
Subcommittee on the Senate Judiciary Committee on S, 1910, 81st Cong., 1st Sess. 
(1949) [hereinafter cited as 1949 Senate Hearings]. 
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Patman Act. The effort here primarily is to determine the extent to 
which the private action technique has been effective in this specific 
legislative context and to ascertain the factors which appear to have 
prevented it from having any greater vitality. With this as background 
material a number of suggestions for reform are advanced which appear 
worthy of consideration if private enforcement, especially in the case 
of this particular piece of legislation, is to be preserved. 

What follows proceeds on the largely implicit assumption that pri- 
vate enforcement should be authorized and given strong statutory 
encouragement. This is not to imply, of course, that there are no 
arguments to the contrary, nor does it overlook the fact that in some 
regulatory legislation—the Federal Trade Commission Act® and Part 
II of the Interstate Commerce Act,’ for example—no provision is made 
for private implementation.* But, on balance, it seems to represent 
an instrument which offers considerably more in the way of benefits 
than of deficiencies. Perhaps most important, by permitting private 
parties to bring suit, the law’s deterrent capacity can be significantly 
increased. Certainly from the standpoint of surveillance the technique 
is valuable; in effect it enrolls an additional number of policemen who 
may be expected to protect their interests assiduously and vigorously 
demand relief when they have been injured.® This consideration is of 
particular consequence as respects the vast number of less serious viola- 
tions which occur and which may be beyond the effective reach of 
government enforcement agencies.*° Even in respect to the more 

6 38 Stat. 717 (1914), 15 U.S.C. §§ 41-58 (1958). 

749 Stat. 543 (1935), as amended, 49 U.S.C. $$ 301-27 (1958). 

8 The Federal Trade Commission Act is thus enforceable only by the Commission 
[see Samson Crane Co. v. United National Sales, Inc., 87 F. Supp. 218 (D. Mass. 
1949), aff'd, 180 F.2d 896 (1st Cir. 1950)], as also are the Wool Products Labeling 
Act, 54 Stat. 1128 (1940), 15 U.S.C. $$ 68-68j (1958); the Fur Products Labeling 
Act, 65 Stat. 175 (1951), 15 U.S.C. §§ 69-69j (1958); and the Flammable Fabrics 
Act, 67 Stat. 111 (1953), 15 U.S.C. §§ 1191-1200 (1958). One writer has suggested 
that section 5 of the FTC Act might be construed as one of the antitrust laws for the 
purpose of bringing a private suit. Comment, 61 Yale L.J. 1010 n.1 (1952). With 
regard to the enforcement of Part II of the Interstate Commerce Act (Federal 


Motor Carrier Act), see Consolidated Freightways, Inc. v. United Truck Lines, 
Inc., 216 F.2d 543 (9th Cir. 1954). 

9 “Congress intended to use private self-interest as a means of enforcement. .. .” 
Bruce’s Juices, Inc. v. American Can Co., 330 U.S. 743, 751 (1947). To this en 
“the treble-damage provision of the Clayton Act was written into the law so as to 
provide incentives for private as well as governmental patrol of the antitrust field.” 
Nashville Milk Co. v. Carnation Co., 355 U.S. 373, 386 (1958) (dissenting opinion). 
Accord: Klor’s, Inc. v. Broadway-Hale Stores, Inc., 255 F.2d 214, 231 (9th Cir. 1958), 
rev'd, 359 U.S. 207 (1959) ; Flinkote v. Lysfjord, 246 F.2d 368, 398 (9th Cir.), cert. 
denied, 355 U.S. 835 (1957); Kinnear-Weed Corp. v. Humble Oil & Refining Co., 
214 F.2d 891, 893 (5th Cir. 1954), cert. denied, 348 U.S. 912 (1955); Maltz v. Sax, 
134 F.2d 2, 4 (7th Cir. 1943) ; Wham, Antitrust Treble-Damage Suits: The Govern- 
ment’s Chief Aid in Enforcement, 40 A.B.A.J. 1061 (1954). 

10 In Klor’s, Inc. v. Broadway-Hale Stores, Inc., 359 U.S. 207 (1959), the Depart- 
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serious offenses private action can be a powerful weapon, since it 
carries with it the threat of large damage recoveries that, relatively 
speaking, may be considerably more punishing than the criminal and 
civil penalties invoked at the instance of the government." 


Moreover, by providing for private enforcement the antitrust laws 
give those who have been injured through violation a way to secure 
monetary relief. Absent such express permission, strange as it may 
seem at first, such a remedy either would not exist or could be sought 
only under very special circumstances.” Actually, if it were not for 
authorization of private enforcement, the wrongdoer could very well 
profit from his transgression. Obviously this would be inconsistent 
with the legislative decision that the behavior giving rise to the harm 
is socially undesirable. 


ment of Justice acknowledged, in an amicus curiae appearance before the Supreme Court, 
that it probably would not have acted in the case because of its limited funds and in- 
adequate staff. Yet it did not dispute that the case presented an important issue. 
Argument of Dept. of Justice as Amicus Curiae, 27 U.S.L. Week 3240 (1959). A 
former Assistant Attorney General in charge of the Antitrust Division has said in a 
similar vein that “if you did away with the triple-damage suit entirely, and you still 
wanted substantial enforcement in order to have economic freedom, you would have 
to quadruple the size of the Antitrust Division.” 1951 House Hearings, pt. 3, at 15. 
There are several cases in which private litigants have explored new areas of the 
law or brought to light major antitrust violations. See, e.g., Toolson v. New York 
Yankees, Inc., 346 U.S. 356 (1953); Mandeville Island Farms, Inc. v. American 
Crystal Sugar Co., 334 U.S. 219 (1948) ; Apex Hosiery Co. v. Leader, 310 U.S. 469 
(1940). For approval of private enforcement see Kaysen & Turner, Antitrust Policy 
257 (1959) ; Comment, 61 Yale L.J. 1010, 1061-62 (1952). 


11 Criminal penalties under the Sherman Act now permit a fine of $50,000 and 
imprisonment not exceeding one year. 26 Stat. 209 (1890), as amended, 15 U.S.C. 
§ 1 (1958). This can represent only a relatively mild sanction in a given case. In 
United States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940), the trial extended 
over a four-year period and reportedly cost the government some $200,000. (More 
recently, the Antitrust Division has been reported as allocating approximately $100,000 
for the trial of each major case that is pending. 1958 Senate Hearings 126.) The 
Court imposed a fine of $65,000, divided among the 17 defendants. This kind of 
example has prompted one commentator to observe that only “a large judgment takes 
the profit out of the illegal venture.” Wham, supra note 9, at 1062. See Bain, Indus- 
trial Organization 613 (1959) ; Bicks, The Department of Justice and Private Treble 
Damage Actions, 4 Antitrust Bull. 5, 8 (1959); Comment, 18 U. Chi. L. Rev. 130, 
138 (1950). Bills have been introduced in Congress to increase substantially the 
existing criminal penalties. E.g., S. 2252, S. 2253, S. 2254, 87th Cong., Ist Sess. (1961). 

In the specific case of the Robinson-Patman Act, the public sanctions are far less 
significant, with section 2 (as distinct from section 3) not being criminally enforceable. 
Thus private action is relatively far more important in this context, a fact which 
was indirectly noted at the time of its adoption. 80 Cong. Rec. 6283 (1936) (remarks 
of Senator Logan) ; 80 Cong. Rec. 3116 (1936). 

12 Recourse conceivably might be taken to the tort doctrine of unfair competition as 
a basis for a damage action. See Mackey v. Sears, Roebuck & Co., 237 F.2d 869 
(7th Cir. 1956). But this theory has vitality only in respect to a rather narrowly 
circumscribed kind of behavior. Compare Mogul S. S. Co. v. McGregor, Gow & Co., 
(1892) A.C. 25. For textual discussion see 2 Nims, Unfair Competition & Trade- 
Marks § 423 (4th ed. 1947); Restatement, Torts §§ 708-09 (1938); Chafee, Unfair 
Competition, 53 Harv. L. Rev. 1289 (1940) ; Grismore, Are Unfair Methods of Com- 
petition Actionable at the Suit of a Competitor? 33 Mich. L. Rev. (1935). 
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By giving interested private parties the right to take action 
independent of official government response, a certain, probably de- 
sirable, element of pluralism is introduced into the legislative scheme.* 
The conclusiveness of prosecutorial discretion accordingly is reduced, 
though admittedly a price may be paid in terms of a less uniform 
regulatory policy. 

All things considered, there appears to be a strong case for allowing 
enforcement at the instance of private parties.* The ends which it 
may achieve are meritorious. But the more difficult question, and the 
one to which this article is essentially oriented, is whether the particular 
means which have been selected are efficiently related to the defined 
objectives. 


Virtually all of the ensuing discussion deals with the special case of 
the Robinson-Patman Act. Insofar as it amends section 2 of the 
Clayton Act, it is one of the antitrust laws, of course, just as is the 
Sherman Act; but less is known about its private enforcement than that 
of the other antitrust laws.** Adopted in 1936, it has had a pervasive 
and serious impact on methods of distribution in the American econ- 
omy.’* Inspired largely by the complaints of small, independent retail 
and wholesale grocers and directed against what they felt was the 
growing menace of the chain stores, the Act forbids certain specific 


13Qne writer has placed particular emphasis on this consideration. Loevinger, 
Private Action—The Strongest Pillar of Antitrust, 3 Antitrust Bull. 167, 168 (1958). 

14 This does not mean, of course, that private enforcement can serve as a substitute 
for government action. Both means of antitrust implementation have much to con- 
tribute. And the perspective of public enforcement agencies, especially the Department 
of Justice, usually appears to be considerably broader than that of private litigants 
and thus reaches violations of greater social importance. See Loevinger, supra note 
13; Hamilton & Till, Antitrust in Action 82-85, 133, 135 (TNEC 1941). Too, it 
cannot be denied that private enforcement may have some undesirable implications. 
For one thing, it may provoke the instigation of litigation by attorneys. 2 Whitney, 
Antitrust Policies 181 (1958). But all things considered, provision for private 
enforcement still appears to afford considerably more in the way of advantages than 
disadvantages, and it may well represent the most effective method of law enforcement. 
See Nashville Milk Co. v. Carnation Co., 355 U.S. 373, 387 (1958) (dissenting opinion 
of Justice Douglas). 

15 The only study of private enforcement of the Robinson-Patman Act, specifically, 
which the writer found was published in 1957 and is simply too general an inquiry 
to be of much use. See Loevinger, Enforcement of Robinson-Patman Act by Private 
Parties, in 1957 Antitrust Law Symposium, How to Comply with Robinson-Patman 
Act 145 (CCH 1957). 

16 The Robinson-Patman literature is voluminous. On the history of its adoption 
see Palamountain, The Politics of Distribution (1955) ; Edwards, The Price Discrimi- 
nation Law, ch. 2 (1959). General surveys of the law may be found in 1955 Antitrust 
Report 155-222; Edwards, op. cit. supra, chs. 4-18; Handler, Cases and Other Mate- 
rials on Trade Regulation, ch. 8 (3d ed. 1960) ; Oppenheim, Unfair Trade Practices, 
ch. 11 (1950) ; Patman, The Robinson-Patman Act (1938); Stedman, Twenty-Four 
Years of the Robinson-Patman Act, 1960 Wis. L. Rev. 197; Rowe, The Evolution of 
4 , i Act: a Twenty-Year Perspective, 57 Colum. L. Rev. 1059 
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kinds of discrimination by sellers in the treatment of purchasers.’ 
The Act prohibits direct or indirect discrimination in price (with a 
number of qualifications) and forbids payments or the extension of 
services or facilities for advertising and related purposes that are not 
made available on “proportionally equal terms.” ** 


Probably no other antitrust law has provoked more discussion than 
this single piece of legislation. Many feel that it is unwise, that it 
contributes to a reduction in the vigor of competition, and that it is 
basically inconsistent with the economic philosophy reflected in the 
Sherman and Clayton Acts.’® Such objections aside—and this is not 
the place to debate their merit—the fact remains that the Robinson- 
Patman Act has now been in force for twenty-five years. There is 
pronounced interest in its legal and economic consequences, as is sug- 
gested by the recent Brookings Institution review of its enforcement by 
the Federal Trade Commission.” The present study, therefore, may 
be informative from several standpoints; but primarily it is designed to 
serve as an appraisal of the effectiveness of the technique in respect 
to this specific statute, and by inference, in respect to the antitrust laws 
generally. 


Il. THe Course or Private ANTITRUST ENFORCEMENT 


In attempting to evaluate the effectiveness of private enforcement, 
it must be kept in mind that public agencies are actively involved in 
this field and that their success in promoting compliance with the rele- 
vant legislation cannot be fully disentangled from the efficacy of 
private litigation. Both public and private enforcement carry with 
them the threat of serious consequences for the law violator. Criminal 
action by the government poses the possibility of fine and imprison- 


17 49 Stat. 1526 (1936), 15 U.S.C. § 13(a)-(f) (1958). 

18 The Act’s section 2(f), 49 Stat. 1526 (1936), 15 U.S.C. § 13(£) (1958), also 
makes it unlawful “for any person engaged in commerce, in the course of such com- 
merce, knowingly to induce or receive a discrimination in price which is prohibited 
by this section.” This portion of the Act has been relatively ineffective, in both 
public and private litigation. Edwards, op. cit. supra note 16, ch. 15. Recently, how- 
ever, the Federal Trade Commission has indicated it may ‘invoke section 5 of the 
Federal Trade Commission Act, 38 Stat. 719 (1914), as amended, 15 U.S.C. § 45 
(1958), against those who procure unlawful preferences, whether in price or other- 
wise. 

19 See Adelman, Effective Competition and the Antitrust Laws, 61 Harv. L. Rev. 
1289, 1327-50 (1948); Adelman, The Consistency of the Robinson-Patman Act, 6 
Stan. L. Rev. 3 (1953) ; Burns, The Anti-Trust Laws and the Regulation of Price 
Competition, 4 Law & Contemp. Prob. 301, 308-19 (1937). For a recent expression of 
a contrary view, see Keyes, Price Discrimination in Law and Economics, 27 Southern 
Econ. J. 320, 323 (1961). 


20 Edwards, op. cit. supra note 16. 
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ment, as well as the stigma of public notoriety. Civil relief through the 
injunction can prevent business plans from being carried out or compel 
distasteful remedial action, as the anti-merger cases under section 7 
of the Clayton Act so vividly illustrate. 

But private remedies can be at least as significant since they carry 
the threat of severe, punishing damage awards, occasionally approach- 
ing or exceeding the million dollar mark.** Consequently the risk 
of private suit cannot be taken lightly, especially when the costs of 
defense and the possibility of adverse publicity are also considered as 
inevitable incidents of litigation, win or lose. The possibility of legal 
action by an injured protagonist can, indeed, even affect the course 
of public enforcement. Since section 5 of the Clayton Act renders a 
judgment in a contested government proceeding prima facie evidence 
of antitrust violation in a subsequent private suit,” there is strong 
temptation, yielded to frequently, not to challenge government 
prosecution. Moreover, since 1959, orders issued by the FTC which 
are not appealed to the courts within sixty days become final automati- 
cally and thus may be relied upon just as are other definitive adjudica- 
tions.** The risk of such future private action may be sufficiently great, 
therefore, so as to induce a respondent to agree to a settlement with 
the appropriate government agency rather than force the issue to a 
contested resolution.** On the face of it, then, the private suit for 


21 For examples see note 4 supra. The principal focus of attention in this article 
is on the suit for damages for the simple reason that this kind of litigation has un- 
questionably been the most important form of private enforcement. Suits for declara- 
tory relief are relatively uncommon. For illustrations, see United Cigar-Whelan 
Stores Corp. v. H. Weinreich Co., Inc., 107 F. Supp. 89 (S.D.N.Y. 1952) (declara- 
tory relief, adjudging a contract unenforceable on the ground that it was in violation 
of the Robinson-Patman Act); ef. Tampa Electric Co. v. Nashville Coal Co., 168 
F. Supp. 456 (M.D. Tenn. 1958), aff’d, 276 F.2d 766 (6th Cir. 1960), rev’d, 365 U.S. 
320 (1961). Suits seeking injunctive relief are also rare, and invariably involve 
Sherman Act violations. See Alden Rochelle, Inc. v. A.S.C.A.P., 80 F. Supp. 888 
(S.D.N.Y. 1948) ; Milgram v. Loew’s, Inc., 192 F.2d 579 (3d Cir. 1951). 

Occasionally the fact of violation is used as a defense in a civil suit brought by the 
transgressor. See Kentucky Rural Electric Co-op. Corp. vy. Moloney Electric Co., 
175 F. Supp. 250 (W.D. Ky. 1959) (court entering summary judgment for defendant 
after finding that contract in issue violated section 2(d) of the Robinson-Patman 
Act); Vanity Fair Mills v. Cusick, 143 F. Supp. 452 (D.N.J. 1956); Baysoy v. 
Jessop Steel Co., 90 F. Supp. 303 (W.D, Pa. 1950). Compare Bruce’s Juices, Inc. v. 
American Can Co., 330 U.S. 743 (1947) (rejecting defense of plaintiff’s alleged 
Robinson-Patman violation in a suit on a promissory note). 

22 38 Stat. 731 (1914), as amended, 15 U.S.C. § 16 (1958). For an elaboration of 
its meaning in the context of an actual case, see Emich Motors Corp. v. General 
Motors Corp., 340 U.S. 558 (1951). By its terms, however, section 5 does “not 
apply to consent judgments or decrees entered before any testimony has been taken.” 

23 73 Stat. 243 (1959), 15 U.S.C. § 21 (Supp. IT 1959-60). 

24 See to this effect the testimony of an experienced attorney, Hammond E. Chaffetz, 
1953 House Hearings 8, 21. In recent years there appears to have been an in- 
creasing use of the consent settlement, a fact which has generated considerable 
discussion. See Report of the House Judiciary Committee, Consent Decree Program 
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damages can be a potent instrument for achieving compliance with 
the law.” But the extent to which this is actually true calls for a careful 
analysis of the relevant litigation. 


This presents several serious practical problems. While data are 
available which record the number of private cases filed in a quest for 
relief under the antitrust laws, information as to their disposition can 
be secured only through an independent collation of published mate- 
rials. Some cases, for instance, are never officially reported in any way; 
others are publicized only while they are at a preliminary stage. 
Furthermore, many of the cases obviously are settled both before and 
after filing.* The absence of a completed contest, therefore, does not 
mean necessarily that those who have been injured go away empty- 
handed. Yet while those cases which are reported do not reflect fully 
the scope of private litigation, they nevertheless do afford extremely 
valuable insights into the effectiveness and character of this kind of 
antitrust enforcement. Perhaps most important, since we are interested 
in the deterrent effect of the private suit, the reported decisions are of 
critical significance, for, to a very considerable extent, it is the known 
outcomes which tend to mould compliance with the law. The fact that 


plaintiffs are unsuccessful generally in asserting their claims in the 
courtroom certainly does not contribute to the law’s deterrent 
capacity. 

At the outset attention will be given to the extent of private 
litigation in respect to the antitrust laws generally. Thereafter the 


of the Department of Justice 6-18, 86th Cong., Ist Sess. (1959). But to what extent 
the fear of treble damage suits, bolstered by reliance on a contested outcome under 
section 5, has been an explanation of this tendency cannot be precisely determined. 
There are a number of factors which may induce a party to enter into a consent settle- 
ment with the government other than the risk of damage actions. Among these are 
the avoidance of high litigation costs and the desire to resolve a conflict promptly 
rather than have to await the result of usually protracted litigation. See Horsky, 
Settlement, in A.B.A., Section of Antitrust Law, An Antitrust Handbook 507 (1958). 


25 See 1 Whitney, Antitrust Policies 21 (1958) ; see also 1951 House Hearings 12, 
15 (testimony of Hon. H. Graham Morrison, then Assistant Attorney General in 
charge of the Antitrust Division). See generally McConnell, The Treble Damage 
Issue: A Strong Dissent, 50 Nw. U. L. Rev. 342 (1955); Comment, 61 Yale L.J. 
1010, 1062 (1952). It is important to note, however, that none of these comments is 
specifically attuned to the case as it involves the Robinson-Patman Act. Further, 
little empirical evidence is offered in their support. 


26 One attorney has said’in fact that “the great bulk of bona fide treble damage 
claims are settled . . . before suit is brought.” Letter from Jerrold G. Van Cise to 
the Yale Law Journal, quoted in Comment, 61 Yale L.J. 1010, 1060 n.327 (1952). 
This observation is open to dispute. In one study of 95 private antitrust claims it 
was found that one case was settled before filing and an additional 20 after filing; 
13 cases were dropped before action was initiated. If this represents an adequate 
sample it would indicate that only about 20 percent of such claims are settled, with 
most of these occurring after suit has been brought. Id. at 1065. 
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special case of litigation involving the Robinson-Patman Act will be 
explored. 


In General. 


Until the end of World War II private enforcement of the antitrust 
laws through suits for damages was simply of no great consequence. 
In the first fifty years, that is until 1940, only 175 cases were reported.”" 
Plaintiffs had final judgment in only thirteen of these, with the aggre- 
gate damage awards involving not much in excess of one million 
dollars.** Another eleven jury verdicts for plaintiffs, with a total 
value well in excess of twelve million dollars, were set aside on appeal. 


In the post-World War II period, however, private enforcement, 
judged especially by the number of cases filed, increased considerably, 
particularly following the Supreme Court’s 1948 decision in United 
States v. Paramount Pictures, Inc. Whereas some seventy-eight 
private suits had been commenced in the fiscal year 1948, the number 
rose to 162 in the following year. And over the seven-year period 
from 1944 to 1951, of 180 reported cases, a fourth involved the movie 
industry.*° In addition, during those years plaintiffs were awarded 
judgments in eighteen cases—more victories, representing a larger 
aggregate dollar amount than had been reported in the entire first 
half century of antitrust enforcement. It should be emphasized, though, 
that the percentage of cases in which plaintiffs were awarded damages 


27 Donovan & Irvine, Proof of Damages Under the Antitrust Law, 88 U. Pa. L. 
Rev. 511, 525 (1940) ; Comment, 18 U. Chi. L. Rev. 130, 138 (1950). A question must 
be raised as to the accuracy of these figures. In 1939 one author noted that “there 
have been 103 suits in all since 1890.” Comment, 49 Yale L.J. 284, 296 (1939). There 
is no evidence to suggest that between 1939 and 1940 an additional 72 cases were 
initiated. Either the 1939 Comment is incomplete or the 1940 sources are inaccurate. 
There is some evidence to suggest that the former inference is the more likely. The 
1939 Comment stated that six cases were instituted before 1907. Id. at 296 n.77. 
Thorelli, The Federal Antitrust Policy 597 (1954), however, cites 11 cases which had 
been reported between 1890 and 1903. None of this data includes suits for damages 
brought under state law. Especially in the early years, this was not unimportant. 
Id. at 265, 596-98. 

28 The cases are listed in Donovan & Irvine, supra note 27, at 525 n.55. McConnell, 
supra note 25, at 343 n.1, mentions only ten cases. This appears to be merely an 
error. As to unreported decisions during the same period it has been suggested that 
the record is similarly dismal. Comment, 18 U. Chi. L. Rev. 130, 138 n.47 (1950). 
Data on the wartime situation is extremely iimited. See Daniel, supra note 1, at 906 
(1948) (finding that during a period of “about” six years after 1940 plaintiffs pre- 
vailed in slightly 40 percent of the cases, but not disclosing the number of cases in- 
volved). Figures relating to the situation between 1944 and 1951 may be found in 
Comment, 61 Yale L.J. 1010, 1064 (1952) (in 180 reported cases there was no 
determinative ruling in 57; complaints were upheld in 26 cases which were thereafter 
unreported ; and in 28 cases plaintiff was awarded damages or other relief). 

29 334 U.S. 131 (1948). 

30 Comment, 61 Yale L.J. 1010, 1043 (1952). 
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was still comparatively low—10 percent, as compared with about 7.5 
percent before the war. Even allowing for the ten cases in which 
plaintiffs were awarded injunctions between 1944 and 1951, the 
balance did not tilt very much from the defendants’ favor. 

Since 1949 the number of private antitrust suits filed in any single 
year has not declined below 157, exceeding 200 in eight of the twelve 
years.™* In the fiscal year 1961, 378 cases were filed, the highest num- 
ber in the past twelve years; in the prior years the number had 
declined slightly from 270 in 1958, to 250 in 1959, and to 228 in 
1960. Interestingly, the number of private suits brought since the 
end of the war has rather consistently exceeded the number of cases 
instituted by the Department of Justice each year by from three to 
four times; prior to 1946, government suits generally, though not 
always, had been more numerous. 

In recent years, as the number of cases filed by private parties has 
increased, so too has the frequency of plaintiff success. Between 1952 
and 1958, in the 135 of the 251 cases which represented final adjudi- 
cations in actions for damages, plaintiffs were awarded the decision 
in 20 (about 15 percent of the total) ;* this is to be compared with the 
7.5 percent rate of success before 1940 and the 10 percent figure 
indicative of the 1944-1951 period. 


The Special Case of the Robinson-Patman Act. 


With the preceding general survey of private enforcement of the 
antitrust laws as background, attention may now be focused on the 
situation as it pertains specifically to the Robinson-Patman Act. 
Signed into law on June 19, 1936, the Act (technically an amend- 
ment to section 2 of the original Clayton Act) has now been in force 
for a quarter of a century—a period sufficiently long so as to make 
analysis of the pattern of its enforcement meaningful. 

To understand more fully the character of private enforcement of 


$1 Data relative to the number of cases filed by ab gs —_- are taken from the 
following pages of the indicated issues of the Ann f the Director of the 
Adm, Office of the U. S. Courts: 185 (1959), 163 Ig. 178 175 (1957), 215 (1956), 
167 (1955), 153 (1954), 149 (1953), 127 (1952), 131 (1951), 143 (1950). For fiscal 
961, see the preliminary edition of the Annual Report, Table C-2. Similar data as 
respects cases commenced by the government are taken from 1959 Annual Report 110. 
The sharp increase in the number of private actions in fiscal 1961 is partially ex- 
plained by a group of 78 cases filed in Maine and Massachusetts by cities alleging an 
asphalt paving conspiracy and by the first wave of litigation arising out of the 
Philadelphia electrical price-fixing prosecutions. 1961 Annual Report VIII (i) 15-17 
(prelim. ed.). See Smith, The Incredible Electrical Conspiracy, Fortune, April 1961, 
p. 132, and May 1961, p. 161. 

32 Bicks, supra note 11, at 11 n.29 (1959). Injunctive relief was granted in eight 
of an additional 17 cases. 
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the Robinson-Patman Act, it may be well to note briefly some fea- 
tures of its public implementation. While this task is primarily the 
responsibility of the Federal Trade Commission, in some respects the 
Department of Justice may participate, though in fact it has played an 
inactive role.** In carrying out its job the Federal Trade Commission, 
after initial investigation, proceeds by first issuing a complaint, charg- 
ing a violation of one or more sections of the Act. After proof of viola- 
tion at a hearing, or upon the respondent’s acquiescence, a cease and 
desist order is issued.** According to the valuable study, The Price 
Discrinunation Law, recently conducted by Corwin Edwards, the 
Commission, as of December 31, 1957, had decided 430 cases in 
which it had alleged a violation of the law. “In 311 of these cases 
(about 72 percent) a cease and desist order was issued against one or 
more practices forbidden by the statute.” ** Hence, the record on this 
front is unquestionably clear: respondents typically encounter defeat 
before the Commission, so frequently in fact that they usually feel a 
contest is not worth the effort and cost. In only 45 of the 311 cases 
in which a cease and desist order was issued had there been a full trial. 


Private enforcement of the Act is less easily appraised for informa- 
tion as to the number and nature of the cases and their disposition is 
not readily accessible. Thus, in order to compile all of the court 
decisions pertaining to this one statute it is necessary to search and 
compare diverse sources.** An investigation conducted by the author, 
surveying the period from 1936 to August, 1961, reveals a total of 
111 reported cases brought by private parties for enforcement of the 


33 The Department of Justice and the Federal Trade Commission have concurrent 
jurisdiction to enforce section 2 of the Clayton Act, as amended by the Robinson- 
Patman Act. The Department of Justice has exclusive jurisdiction over the Robinson- 
Patman Act’s criminal provisions, which are contained in section 3. In spite of its 
formal authority in these respects, the Department of Justice initiated only eight cases 
under the Robinson-Patman Act prior to the end of 1957. Edwards, op. cit. supra 
note 16, at 67, 682-84. 

84 Some aspects of Federal Trade Commission procedure are surveyed in 1955 
Antitrust Report 369-74; Loughlin, Investigation and Trial of Robinson-Patman Act 
Cases Before the Federal Trade Commission, 4 Antitrust Bull. 741 (1959), and 5 Anti- 
trust Bull. 45 (1960). 

35 Edwards, op. cit. supra note 16, at 66. 

36 In carrying out this task the writer has relied primarily on the various volumes 
of CCH Trade Cases and the current materials in the Trade Regulation Reporter. 
Using these sources the writer has sought to compile all private cases which have 
alleged a violation of the Robinson-Patman Act and which have represented a claim 
for some form of affirmative relief (damages, injunction, or declaratory judgment). 
The search covers the period from the adoption of the Act in 1936 through those 
cases which had been reported as of about August 1, 1961. Where a case appeared 
more than once, and this was common since frequently there were reports of pre- 
liminary decisions, it was counted only once. If a case involved both Robinson-Patman 
and Sherman Act allegations, and the former were dismissed, it was treated as a dis- 
missal., 
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Act, through suits for damages or other relief. In’ 65 of these cases 
a final judgment is recorded. In 57 the outcome was favorable to the 
defendant, with 33 resulting in dismissals. Eight of the decisions 
were for the plaintiff: in six, damages were awarded;*" in one, judg- 
ment has been entered for the plaintiff but damages must still be 
proven;** in the other case, plaintiff received declaratory relief.* 

In the six decisions in which plaintiffs have received final awards 
for damages due to injuries arising out of Robinson-Patman violations, 
the judgments (as trebled) have ranged from a low of $3,030 to a high 
of $180,000, totaling $464,060.13; the attorneys’ fees, in five cases, 
have amounted to an additional $96,000.*° Plaintiffs prevailed in two 
other cases, but the judgments entered by the trial courts were set 
aside on appeal; in one, Enterprise Industries, Inc. v. The Texas Co." 
the plaintiff had been awarded $13,917.42 plus attorney’s fees of 
$7,500; in Russellville Canning Co. v. American Can Co.,* the trial 
court had granted damages of $375,000. 

This account reveals that plaintiffs have received damage awards in 
somewhat less than six percent of the reported Robinson-Patman 
cases. If the decision in which preventive relief was given and the 
Woman’s Day* case are included (although plaintiffs there have not 


yet surmounted the difficult obstacle of proving their damages), then 
plaintiffs have been successful in about eight percent of the cases. Note 


37 Moore v. Mead’s Fine Bread Co., 348 U.S. 115 (1954), reversing 208 F.2d 777 
(10th Cir. 1953) (thus affirming judgment of $57,000 plus $11,400 in fees) ; American 
Co-op. Serum Ass’n v. Anchor Serum Co., 153 F.2d 907 (7th Cir.), cert. denied, 329 
U.S. 721 (1946) (affirming judgment for $13,347.93 plus $2,500 in fees) ; Elizabeth 
Arden Sales Corp. v. Gus Blass Co., 150 F.2d 988 (8th Cir.), cert. denied, 326 
USS. 773 (1945) (judgment of $3,030) ; Diamond Block & Gravel Co. v. Atlas Bldg. 
Prods. Co., 1958 CCH Trade Cases 4 69,110 (D. N.Mex.), aff’d, 269 F.2d 950 (10th 
Cir. 1958), cert. denied, 363 U.S. 843 (1960) (judgment of $30,000 as trebled plus 
$8,000 in attorneys’ fees) ; Bruce’s Juices, Inc. v. American Can Co., 87 F. Supp. 985 
(S.D. Fla. 1949), aff'd, 187 F.2d 919 (5th Cir.), rehearing denied, 190 F.2d 73 (5th 
Cir.), petition for cert. dismissed, 342 U.S. 875 (1951) (judgment of $180,000 plus 
$40,000 in fees) ; Kentucky-Tennessee Light & Power Co. v. Nashville Coal Co., 
(unreported W.D. Ky. 1941), aff’d sub nom. Fitch v. Kentucky-Tennessee Light & 
Power Co., 136 F.2d 12 (6th Cir. 1943) (judgment of $176,364.03 plus, apparently, 
$35,000 in fees). 

38 State Wholesale Grocers v. Great Atlantic & Pacific Tea Co., 258 F.2d 831 (7th 
oF i). reversing 154 F. Supp. 471 (N.D. Ill. 1957), cert. denied, 358 U.S. 947 
(1959). 

89 United Cigar-Whelan Stores Corp. v. H. Weinreich Co., 107 F. Supp. 89 
(S.D.N.Y. 1952). 

40 See note 37 supra. . 

41 240 F.2d 457 (2d Cir. 1957), reversing 136 F. Supp. 420 (D. Conn. 1955). 

42191 F.2d 38 (8th Cir. 1951), reversing 87 F. Supp. 484 (W.D. Ark. 1949). 
Where equitable relief is sought a similar pattern may emerge, with the district 
court granting an injunction and the appellate court thereafter reversing this action. 
See General Gas Corp. v. National Utilities of Gainesville, Inc., 1959 CCH Trade 
Cases 4 69,447 (N.D. Ga.), rev'd, 271 F.2d 820 (5th Cir. 1959). 

43 State Wholesale Grocers v. Great Atlantic & Pacific Tea Co., supra note 38. 
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that this percentage is only about half that compiled for all antitrust 
cases (including those brought under the Sherman Act, reviewed 
earlier) brought by private parties and reported in more recent years. 


It may be helpful here to speculate as to the number of cases that 
have been filed by private parties to enforce the Robinson-Patman 
Act but which are not reported. Through a rough set of ratios that 
can be derived, it appears that for every reported decision, approxi- 
mately two additional cases are filed.** Since the preceding analysis 
reveals 111 reported cases, about another 220 cases were probably 
started. Naturally, this sort of projection can be made for all private 
antitrust cases; if this were done it would sharply reduce the percentage 
of plaintiff success, but it would do so uniformly, so that private en- 
forcement of the Robinson-Patman Acct still would appear to be notice- 
ably less successful than actions under the antitrust laws generally. 


The Pattern of Private Robinson-Patman Enforcement. 


Of further interest in this inquiry is the pattern of Robinson-Patman 
Act enforcement. It will be helpful to recall at the outset, that the 
Act deals essentially with five kinds of “discriminatory” practices.*® 
Section 2(a) forbids discrimination in price between different pur- 
chasers of commodities of like grade and quality. Section 2(c) pro- 
hibits the payment or acceptance of anything of value as “brokerage,” 
except for services actually rendered. Section 2(d) forbids payments 
to or for the benefit of a customer for services or facilities, unless the 
payment is available on “proportionally equal terms” to all other com- 
peting customers. Section 2(e) closely resembles 2(d), but deals with 
the furnishing of the services or facilities themselves. Section 2(f) is 
directed at the recipient who “knowingly” induces or receives a pro- 
hibited discrimination in price. Section 3 of the Act,** frequently 
called the Borah-Van Nuys provision, resembles much of section 2 
though it has important differences. For one thing it renders the pro- 
hibited practices criminal, unlike section 2. Substantively, it forbids 

44 During the fiscal years 1953 to 1958, 1,269 cases were brought by private parties 
under the antitrust laws. See Annual Reports, supra note 31. During the same 
period approximately 250 cases of this character were finally adjudicated. Bicks, 
supra note 11. Further, of 104 reported Robinson-Patman cases a final determi- 
nation is indicated in only 62. Thus it appears that the number of reported cases is 
1 2/3 greater than the number of final adjudications; and that for every reported 
case, an additional two are filed. This is a crude estimate, of course, but it seems 
consistent with the available data and it corresponds closely to other projections. 
See Loevinger, supra note 15; 1958 Senate Hearings 5, 16. 


45 49 Stat. 1526 (1936), 15 U.S.C. § 13(a), (c)-(f) (1958). 
46 49 Stat. 1528, 15 U.S.C. § 13a (1958). 
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sales at “unreasonably low prices” or at prices lower than those exacted 
elsewhere in the country, or sales in which the purchaser is given “any 
discount, rebate, allowance, or advertising service charge” not available 
to the purchaser’s competitors. Significantly, unlike the provisions in 
2(a) and 2(b), it makes no allowance for defenses based on cost-saving 
or the good-faith meeting of competition. As such, therefore, it is 
more favorable to the activating party than is section 2. However, 
since 1955 it has not afforded a basis for private suit.** 


For greater appreciation of the findings relating to the pattern of 
Robinson-Patman private enforcement, comparative attention should 
be given to those of Corwin Edwards, who was concerned with the 
Act’s enforcement by the Federal Trade Commission. He discerned 
a “disproportionate emphasis” on various parts of the statute, noting, 
for example, that the Commission’s activity most frequently involved 
section 2(c): some 47 percent of the cease and desist orders issued 
before the end of 1957 involved solely the payment or receipt of 
unlawful brokerage.** In the tables which follow are summarized 
the types of violation which were alleged in both public and private 
cases. Note that the tables reflect the fact that in any given case one 
or more sections of the Act may be involved.” Also it should be borne 
in mind that Edwards, whose study ended with 1957 while this con- 
cludes with August, 1961, was not concerned with section 3 since it 
is not enforceable by the Federal Trade Commission. 


TABLE 1 


Types or Ropinson-PATMAN VIOLATION ALLEGED IN PRIVATE Sults, 
1936-1961, AND In FTC Proceepinos, 1936-1957 


Section(s) of Act Alleged to Number of | Number of FTC 

Have been Violated Private Suits* Proceedings” 
2(a) 51 101 

2(c) 6 

2(d) 

2(e) 2 

2(f) 
3 14 


47 The Supreme Court has ruled, in a 5-4 decision, that section 3 is not one of the 
“antitrust laws” and therefore is not privately enforceable. Nashville Milk Co. v. 
Carnation Co., 355 U.S. 373 (1958); accord, Safeway Stores, Inc. v. Vance, 355 
U.S. 389 (1958). 

48 Edwards, op. cit. supra note 16, at 68-69 and ch. 4 generally. 

49 It should be noted also that frequently a case will involve the Robinson-Patman 
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More than one section (total) 38 
2(a) and 2(c) 1 
2(a) and 2(d) 1 
2(a) and 2(e) 9 
2(a) and 2(f) 
2(a) and 3 13 
2(c) and 2(d) 
2(c) and 2(f) 
2(d) and 2(e) 
2(a), 2(c), and 2(e) 
2(a), 2(d), and 2(e) 
2(a),2(d), 2(e), and 2(f) 
2(a), 2(c), 2(d), 2(e), and 3 
2(a), 2(c), 2(f), and 3 
2(a), 2(d), and 2(f) 
2(a), 2(e), and 2(f) 

Total cases 


® Calculated by author. 
bSource: Edwards, The Price Discrimination Law 69-70 (1959). 


— ee Ne DW 


— 
— 


Several observations about the pattern of enforcement revealed in 
this tabular presentation are in order. One striking thing is that sec- 
tion 2(f), aimed as it is at the recipients of discriminatory favors— 
those who were the real target of the 1936 legislation—only rarely has 
been the subject of enforcement proceedings, public or private. It 
was involved in only four private cases and in less than four percent of 
the cease and desist orders issued by the Commission.” ‘There appear 
to be two major reasons for this. First, the section deals only with 
the recipient of discriminatory price concessions and thus does not 
encompass the kinds of treatment dealt with in sections 2(d) and 
2(e). Second, before a violation is established there must be a “know- 
ing” receipt or inducement of an illegal price preference. This means 
that it is necessary to prove not only that the price differentiation is 
forbidden by the law, but also that the buyer received the benefit 
with knowledge of its illegality." This is a difficult hurdle and seldom 
has an attempt been made to surmount it, as Table 2 illustrates." 


Act and another of the antitrust laws, especially the Sherman A 
Ice Cream Co. v. Arden Farms Co., 104 F, Supp. 796 bad Cal. {9s2), Set a 231 
F.2d 356 (9th Cir. 1955), cert. denied, 3 350 U.S. 991 (1956). 

50 Edwards, op. cit. supra note 16, at 72. 

51 See Automatic Canteen Co. v. FTC, 346 U.S. 61 (1953). 

52 This has meant that one of the Act’s principal objectives, perhaps its main pur- 
pose, namely the curbing of advantages obtained by large buyers, has been effectively 
thwarted. Edwards, op. cit. supra note 16, at 516-17. To reach the situations in 
which discriminatory advantages have been secured, the FTC has been forced to focus 
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TABLE 2 


DisTRIBUTION OF Cases, PrivATE Suits (1936-1961) 
AND FTC Proceepines (1936-1957), By TYPE OF 
RoBINSON-PATMAN VIOLATION INVOLVED 


FTC PRIVATE 


Number of Percent of |Number of Percent of 
Cases Total Cases| Cases Total Cases* 


Total Number of 


Cases 311 100.0 111 100.0 
Number involving 


Section: 


2(a) 118 34.7 76.6 
2(c) 148 43.5 x 
2(d) 47 13.8 10.8 
2(e) 15 4.4 

2(f) 12 3.5 

3 n.a. n.a. 


@Source: Edwards, The Price Discrimination Law 70 (1959). 
> Derived from data in Table 1. 


© When added the percentages will exceed 100 because of the inclusion of cases 
involving multiple violations. 


Thus, principal attention has been focused on sellers, that is, on those 
who extend the forbidden preferential treatment. Section 2(a), as 
might be expected because it is directed at the broad category of direct 
or indirect discrimination in price, was extensively involved in both 
Federal Trade Commission and private proceedings. Section 2(c), 
however, which was involved in about half of the Commission’s 
orders,”* played only a minor role in damage actions. Similarly, sec- 
tion 2(d), which deals with payments for services and facilities sup- 


most of its attention on the seller. But section 2(f) may occasionally still have 
utility. See American Motor Specialties Co. v. FTC, 278 F.2d 225 (2d Cir. 1960). 
And there are indications that section 5 of the Federal Trade Commission Act, which 
forbids “unfair methods of competition,” may be used against the buyer with con- 
siderable effect—even reaching those cases in which non-price discriminatory prefer- 
ences have been obtained. Fred Meyer, Inc., No. 7492, FTC, May 15, 1959; Grand 
Union Co., No. 6973, FTC, Dec. 5, 1957 (decided Aug. 12, 1960, appeal to 2d Cir. 
pending). 

53 In 1959, of 61 cease and desist orders issued by the FTC which involved viola- 
tions of the Robinson-Patman Act, 28 pertained to section 2(c). 55 FTC Ann. Rep. 
37, 41 (1959). This reflects practically no change in emphasis as compared with that 
noted by Edwards, op. cit. supra note 16, at 70-71: 

That orders involving unlawful brokerage have been almost as numerous as 
all other orders combined suggests a substantial distortion of focus in the 
administration of the law. There is no reason to believe that during the more 
than twenty years since the passage of the Robinson-Patman Act, the payment 
of brokerage commissions by sellers to buyers has constituted the principal 
threat to competition evident among discriminatory practices. . 
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plied by a customer, has been more commonly the subject of public 
action than private. On the other hand, section 2(e), which requires 
that services and facilities be made available to customers on “pro- 
portionally equal terms,” was present in less than four percent of the 
cease and desist orders but was involved in over twenty percent of 
the private cases. 

What explains this variation? While there is no single rationaliza- 
tion, nevertheless it is reasonable to expect that the formal differences 
between the Federal Trade Commission and private enforcers may be 
suggestive. The Commission’s powers of investigation and its spe- 
cialized staff obviously permit it to uncover violations and secure 
evidence which cannot be discovered or procured easily by competi- 
tors of the favored party. Those in the latter category, lacking such 
weapons, will frequently be unable to secure the necessary evidence 
unless it is rather highly “visible.” In large measure these considera- 
tions may thus explain, in part, why so few cases have been privately 
initiated, and why those which are started have more frequently in- 
volved section 3 and sections 2(a) and 2(e), rather than 2(d) or 
2(c). These violations, by their very nature, should require less hard- 
to-obtain evidence, and normally be more easily detected—section 
2(a) because of its sheer breadth, section 2(e) because the fruits of 
its transgression are typically publicly displayed. Of course, these 
differences between the authority of the Federal Trade Commission 
and private individuals could be mitigated by cooperation between 
them. But the manifest difficulties encountered by private enforcers, 
reflected in the infrequency of their actions, suggest that this kind of 
cooperation has either not existed or has been extremely restricted. 
To this important issue more attention will be devoted in the following 
section of this article. 


To sum up, in the twenty-five year history of the Robinson- 
Patman legislation some 111 private suits are reported, an average of a 
little over four a year (although only one decision is found prior to 
1940). Perhaps an additional 220 cases or so have been filed but are 
unreported. Based on the published outcomes, plaintiffs have received 
judgment in something less than ten percent of the cases, and awards 
of damages in fewer than six percent. Certainly this is not a very 
impressive record of success; moreover, it is poorer than that compiled 
in private antitrust litigation generally. The scarcity of plaintiffs’ vic- 
tories in Robinson-Patman litigation becomes strikingly evident when 
attention is focused on cases stemming from a specific industrial con- 
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text, such as gasoline distribution. This one area, it appears, has pro- 
duced more cases than any other single business environment, a fact 
which should not be surprising in view of the industry’s highly un- 
stable market structure.** Yet in spite of the number of cases of 
this character which have been filed and in which a violation has been 
proved, there has not been a single final damage recovery to date. 


If, then, the effectiveness of private enforcement is to be judged by 
the number of suits brought, and the percentage won (and it is sub- 
mitted that it can in very large measure) it has not been great— 
especially in the case of the Robinson-Patman Act. Perhaps, though, 
we should take hope from the assurance of one observer who has said 
that the sanctions imposed by private damages are “probably more 
effective than the bare statistics as to the number of plaintiffs’ judg- 
ments would indicate. . . .” °° But this is too easy an assessment, as 
likely false as true. It may well be correct; but then also the fact that 
plaintiffs are so frequently defeated when they file suit would seem 
to suggest that private enforcement is even Jess potent than the 
statistics might indicate. Nor does it seem sufficient to suggest that 
private enforcement is adequate because it is supplemented by the 
agencies of public enforcement. It is just the reverse of that argument 
which has been made to defend the apparent inadequacy of the agencies 
of public enforcement. More truthfully, both kinds of enforcement 
need to be strengthened. 


Two distinct conclusions appear to be more reasonable. First, while 
private enforcement of the Robinson-Patman Act has not been com- 
pletely impotent, it has not assisted greatly in the law’s implementa- 
tion. Second, the rarity with which plaintiffs have received money 
judgments strongly suggests that the law has been of little benefit to 
those who have sought recompense for their injury. Consequently, 


54 For analyses of the incidents of gasoline marketing see Cassady & Jones, The 
Nature of Competition in Gasoline Distribution at the Retail Level (1951); Kahn & 
Dirlam, Leadership and Conflict in the Pricing of Gasoline, 61 Yale L.J. 818 (1952) ; 
McGee, Price Discrimination and Competitive Effects: The Standard Oil of Indiana 
Case, 23 U. Chi. L. Rev. 398 (1956); Note, 101 U. Pa. L. Rev. 644 (1953). One 
particularly competitive area which frequently erupts in gasoline price wars lies along 
the Berlin Turnpike, south of Hartford, Conn. It has provoked at least two suits for 
damages arising out of alleged Robinson-Patman violations. Enterprise Industries, 
Inc. v. The Texas Co., 240 F.2d 457 (2d Cir.), cert. denied, 353 U.S. 965 (1957); 
Spencer v. Sun Oil Co., 94 F. Supp. 408 (D. Conn. 195 0). 

r, supra note 15, at 161; see also Loevinger, Treble Damage Litigation 
a the Small Business Man, 16 A.B. A. Antitrust Section Proceedings 106, 113 (1960). 
For a more restrained opinion see Comment, 61 Yale L.J. 1010, 1061 (1952) (“In- 
dependently of government suits, private enforcement has achieved some success in 
limited areas.”). The latter assessment is of private enforcement generally, not as it 
specifically pertains to the Robinson-Patman Act. 
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neither of the principal objectives which private enforcement of the 
Robinson-Patman Act was designed to serve has been attained to any 
meaningful extent. 


III. THe ProsiemMs or Private Rospinson-PATMAN ENFORCEMENT 


That private action has not represented a very significant factor in 
the enforcement of the Robinson-Patman Act seems reasonably well 
established by the findings contained in the preceding section. The 
number of cases brought has been small, those reported amounting 
to less than a fifth of those initiated by the Federal Trade Commission; 
and the record of success, measured in terms of final damage judg- 
ments, has been extremely 

But why has this been the case? Why has private action been so 
demonstrably ineffective? While no clear-cut answer can be given to 
these crucial questions—obviously there are many explanations—four 
principal factors stand out rather vividly. First, private suitors have 
encountered serious difficulty in procuring essential evidence and have 
met with little assistance from the principal government enforcement 
agency. Second, the costs and other burdens of litigation have been 
overwhelming, with this accentuated by the usual markedly unequal 
economic power of the contesting parties. Third, it has become in- 
creasingly hard for private litigants to establish conclusively a violation 
of Robinson-Patman. Fourth, and of paramount importance, have 
been the extraordinarily complex problems associated with the proof 
of damages; this has had the effect of denying any relief at all even 
where one has established that a defendant has violated the Act and 
that in all probability he has sustained some injury as a result of the 
discrimination. All of these factors work in combination, presenting 
in the aggregate an environment hostile to those contemplating the 
filing of damage actions—and this, of course, in spite of the formal 
Congressional encouragement of the private enforcement technique.” 
In the pages which follow these four elements will be reviewed, and 
then in the concluding section a number of recommendations will be 
advanced with a view toward mitigating their impact. 

56 The most recent legislative effort to explore the problems of plaintiffs in private 
antitrust litigation was conducted in 1958 by the Senate Select Small Business Com- 
mittee. S. Rep. No. 1855, 85th Cong., 2d Sess. (1958). One general conclusion was 
that “time and money work against the private antitrust plaintiff.” Id. at 11. Other 
relevant aE" pertaining to plaintiffs’ difficulties may be found in Comment, 
49 Yale L.J. 284, 296-99 (1939) ; Comment, 61 Yale L.J. 1010 (1952) ; Loevinger, 
supra note 15. Most of the available material deals generally with the plight of plain- 


tiffs in antitrust litigation and fails to treat the specific situation as it involves the 
Robinson-Patman Act. 
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Not to be overlooked because of its sheer obviousness, however, as 
a deterrent to private enforcement is the very fact that so few plain- 
tiffs in the past have been successful. In itself this is a factor of major 
significance. With the prospect of triumph so extremely limited many 
prospective suitors will simply decide either to forego the affray 
altogether or to content themselves with what amounts to a small and 
inadequate settlement. Another factor to be considered by potential 
plaintiffs, the likelihood of retaliation by the discriminating seller, 
perhaps taking the form of a cessation of business relationships with 
the assertive buyer,’ must always be weighed in the balance, with 
its importance in any given situation obviously varying, depending, 
for one thing, on the availability of other sources of supply. But 
certainly where in the past actual instances of retribution have been 
reported, and where, prospectively, the chances for a successful 
outcome to a damage action are slight anyway, the risk of reprisal 
quite naturally can represent a significant additional deterrent. 


Procurement of Evidence: The Uncooperative Attitude of Govern- 
ment. 


Once a party decides that it is not unwise for independent tactical 
reasons to begin suit, he may nevertheless find this impossible as a 
practical matter, simply because the requisite evidence relating to viola- 
tion and damages cannot be procured. Obviously litigation of this sort 
requires considerable detailed information about the defendant’s busi- 
ness practices. Such evidence is vital both in evaluating the wisdom of 
filing an action at all as well as in formulating with reasonable precision 
the terms of the complaint. Its importance is further accentuated 
because of the especially strict pleading requirements imposed by some 


57 And a refusal to deal, in and of itself, does not constitute a violation of the 
law, even though the supplier’ s discriminatory activities may have triggered the com- 
plaint which gave rise to the cessation of business relationships. Cf. Nelson Radio & 
Supply Co. v. Motorola, Inc., 200 F.2d 911 (5th Cir. 1952), cert. denied, 345 U.S. 925 
(1953). See generally, Barber, Refusals to Deal Under the Federal Antitrust Laws, 
pad Pa. L. Rev. 847, 849-51 (1955) ; Mund, Refusal to Sell, 11 Vand. L. Rev. 339 
(1958). 

58 There are instances of actual reprisal, and thus this risk is by no means supposi- 
tional. One case involves the Liberty Broadcasting System. Promptly upon the filing 
of a treble damages suit against the major league baseball clubs, it allegedly “was 
excluded from obtaining any rights to buy big league broadcasts, and within a few 
weeks thereafter was forced into bankruptcy.” McConnell, supra note 25, at 348. 
Other instances of reprisal pertain to aluminum fabricators, tire retailers, and a group 
of eight small sparkplug manufacturers. Comment, 61 Yale L.J. 1010, 1057 nn.309, 311 
(1952). Significantly the first two examples deal with plaintiffs upon whom pressure 
jw brought by their suppliers. The relevance to Robinson-Patman litigation is 

vious. 
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federal courts in private antitrust cases.** Yet this kind of information 
is peculiarly within the possession of the prospective defendant and a 
small number of its favored customers. Much more than most law 
violators, discriminating sellers can normally carry out their activities 
in a clandestine fashion, and while non-favored buyers may become 
suspicious, their knowledge of the actual terms of sale to the preferred 
purchasers is usually extremely limited. But to obtain the evidence 
essential merely to the preparation of an adequate complaint is ex- 
tremely difficult, if not impossible, absent the power of the subpoena 
and other formal grants of inquisitorial authority. 

In most situations only the agencies of government are in a position 
to ferret out the detailed evidence of violation that is essential to the 
successful prosecution of most Robinson-Patman cases, public or pri- 
vate.” Close coordination between government officials and private 
persons likely to have been injured through a violation thus could 
alleviate much of the problem. But in fact such cooperation largely 
has been limited to cases where the Federal Trade Commission has 
commenced a formal proceeding which has culminated in a con- 
tested hearing. In that instance a person injured through the assigned 


59 Reflecting such an attitude was a series of decisions in the Southern District of 
New York. United Grocers’ Co. v. Sau-Sea Foods, Inc., 150 F. Supp. 267 (S.D.N.Y.), 
leave to file amended complaint granted 151 F. Supp. 700 (S.D.N.Y. 1957); Baim & 
Blank, Inc. v. Warren-Connelly Co., 19 F.R.D. 108 (S.D.N.Y. 1956) ; Baim & Blank, 
Inc. v. Vim Television & Appliance Stores, Inc., 139 F. Supp. 378 (S.D.N.Y. 1955) ; 
Baim & Blank, Inc. v. Admiral Corp., 132 F. Supp. 412 (S.D.N.Y. 1955); New 
Dyckman Theatre Corp. v. Radio-Keith-Orpheum Corp., 16 F.R.D. 203 (S.D.N.Y. 
1954), motion to strike amended portion of the complaint granted 20 F.R.D. 36 
(S.D.N.Y. 1955). At last the court of appeals corrected this dubious policy, declaring 
that no more particularized pleading is necessary in this kind of litigation than in other 
kinds of cases. Nagler v. Admiral Corp., 248 F.2d 319 (2d Cir. 1956). For a recent 
decision manifesting the more liberal attitude, see David v. Sinclair Refining Co., 25 
F.R.D. 190 (S.D.N.Y, 1960). There persists, however, evidence of a judicial attitude 
hostile to the cause of private enforcement and this may explain the frequent insistence 
on more precise pleadings in these cases. Paramount Film Distrib. Corp. v. Applebaum, 
217 F.2d 101, 105 (Sth Cir. 1954), cert. denied, 349 U.S. 961 (1955) (in this kind of a 
case “it would seem, the proof should be stronger than in an ordinary civil action’) ; 
Westor Theatres, Inc. v. Warner Bros, Pictures, Inc., 41 F. Supp. 757, 762 (D.N.J. 
1941) (regarding the provision for treble damages as “drastic,” and stating it should 
be strictly construed) ; Arthur v. Kraft-Phenix Cheese Corp., 26 F. Supp. 824, 830 
(D. Md. 1937). Judge Charles E. Clark has taken particular note of this tone of 
distaste and has pointed to what he regards as its inconsistency with the legislative 
choice. Eagle Lion Studios, Inc. v. Loew’s, Inc., 248 F.2d 438, 451 (2d Cir. 1957) 
(dissenting opinion). For other expressions distinctly more favorable to the private 
damages action, see Radovich v. National Football League, 352 U.S, 445, 453-54 
(1957) ; Lawlor v. National Screen Service, 349 U.S. 322, 329 (1955). 

60 It is for this reason that experienced attorneys who are actively engaged in anti- 
trust litigation feel that private action is feasible only where the government has 
previously blazed a trail. See, for example, the testimony of Thurmond Arnold in 
1949 Senate Hearings 3-4. Virtually all of the movie litigation and an estimated two- 
thirds of other private actions followed in the wake of successful government pro- 
ceedings. See Comment, 61 Yale L.J. 1010, 1060 (1952). And see Bicks, supra note 
11, at 5. : 
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violations may examine the official record and in this manner acquire 
access to evidence useful in his private action. 


However, if the matter was not contested before the Commission, 
as is usually the case, there is no formal record; and although the 
Federal Trade Commission staff normally will have concluded an 
investigation, the prospective plaintiff cannot even inspect the findings 
and recommendations which have been made.*! This is one reason, 
naturally, why respondents are willing to consent to a cease and desist 
order—namely, to prevent those likely to have been injured by reason 
of the violation from gaining access to the fruits of the government 
inquiry. At the present time consent orders entered by the Federal 
Trade Commission need not contain findings of fact nor even a state- 
ment of the alleged unlawful practices. Moreover, a respondent is 
also anxious to avoid a contested, final determination since this could 
then be used as evidence in a later private suit to establish the fact of a 
Robinson-Patman violation.* Accordingly, where the Federal Trade 
Commission has not commenced a case against the violator or where 
a complaint has terminated, as it usually will, in a consent settlement, 
the plaintiff is completely on his own and must compile all of the 
essential evidence without any form of government aid. Moreover, 


61 The Federal Trade Commission consent settlement procedure is surveyed in 
Loughlin, supra note 34, at 46-53. 


62 1955 Antitrust Report 371. On the problems encountered in prosecuting an action 
of this kind, see Loevinger, Handling a Plaintiff’s Antitrust Damage Suit, 4 Antitrust 
Bull. 29 (1959). 


63 38 Stat. 731 (1914), as amended, 15 U.S.C. § 16 (1958). Prior to 1959, cease and 
desist orders issued by the Federal Trade Commission with respect to the Clayton 
Act, as amended, were not “final” until after appeal to a court of appeals had resulted 
in their being ordered into force. Brunswick-Balke-Collender Co. v. American 
Bowling & Billiard Corp., 150 F.2d 69 (2d Cir.), cert. denied, 326 U.S. 757 (1945). 
Since 1959, however, such orders become automatically final if not appealed within 
60 days after their issuance. 73 Stat. 243 (1959), 15 U.S.C. § 21 (Supp. II 1959-60). 
Accordingly, they can be relied upon for purposes of section 5, the Brunswick opinion 
taking what seems to be the sound approach that a “final” cease and desist order is 
the equivalent of a final “judgment or decree.” See generally on the implications of 
section 5, Seeley, The Pitfalls Which Lurk in Government Litigation for Defendants 
Who May Be Subjected to Treble Damage Actions, 4 Antitrust Bull. 17 (1959); 
Note, 61 Yale L.J. 417 (1952). The growing use of consent settlements has been 
subjected to investigation and criticism. Hearings Before the Antitrust Subcommittee 
of the House Committee on the Judiciary, Consent Decree Program—Department of 
Justice, 85th Cong., Ist Sess. (1957); Rogers, Is It Trust Busting or Window 
Dressing? The Reporter, Nov. 1, 1956, p. 21. To deal with this problem it has been 
proposed that consent settlements be regarded like final judgments and decrees, 1958 
Senate Hearings 165. It has also been suggested that final orders at least be made 
conclusive evidence rather than merely prima facie evidence as they are at present 
under section 5. 1958 Senate Hearings 20; Note, 61 Yale L.J. 417, 425 (1952). This 
would be in accord with the original form of section 5 as it was approved by the 
House. H. R. Rep. No. 627, 63d Cong., 2d Sess. 2 (1914). It was the Senate which 
substituted the “prima facie” version. S. Rep. No. 698, 63d Cong., 2d Sess. 45, 48 
(1914). 
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the Commission, apparently eager to bring its cases to quick and, 
from its standpoint, successful conclusions, has tended to encourage 
consent settlements in spite of the adverse impact on private parties. 

Likely to accentuate this characteristic is the recent announcement 
by the Federal Trade Commission that it will henceforth endeavor to 
obtain more consent determinations by cutting down the time in which 
a prospective respondent may seek a settlement. Under the revised 
practice, which became effective on July 21, 1961, a respondent is to 
be given notice before a complaint is issued; if, within ten days, the 
suspected violator discloses a willingness to consent, the case is turned 
over to a newly-created Office of Consent Orders which has 30 days 
in which to reach a settlement. At the expiration of that period, if 
no accord has been reached, a complaint will issue, and once a com- 
plaint is entered, the consent procedure is not thereafter available. At 
present the consequences of this new technique cannot be determined; 
but it seems likely that it will induce more respondents to take the 
consent avenue for fear that if they do not they will have no later 
opportunity and thus be forced to contest the matter until a possibly 
bitter conclusion. If this prediction is borne out, private suitors will 
be placed in a still more disadvantageous position. This will give further 


evidence to support the view that to a very considerable extent, public 
implementation of the Act has worked at cross-purposes with private 
enforcement. 


The Realities of Litigation: Cost, Time, and Headaches in a Setting of 
Unequal Power. 


Even if a private party is able to secure the evidence needed to 
prepare a sufficient complaint, his troubles have just begun for the 
filing of a suit signals the opening of the pre-trial phase of the pro- 
ceeding, a phase marked by what usually are extensive and costly 
discovery operations conducted largely by means of depositions and 
interrogatories. Admittedly, the discovery procedures do assist the 


64 The revised procedure is omen in a new section of the Commission’s rules 
of practice, 26 Fed. Reg. 6015 (Jul 1961) ; 2 Trade ~~: Rep. 4 8854.01-.04. By 
contrast with the new ederal doe BS Commission practice, Department of Justice 
recently announced that hereafter all consent judgments to which it proposes to accede 
will be made available “to interested persons . . . at least 30 days abe to entry by the 
court.” Att’y Gen. Order No. 246-61, Consent "Judgment Policy, June 29, 1961. 

85 For general surveys of the use of discovery techniques see S ’ The Use of 
Discovery in United States District Courts, 60 ¥ Yale Ly. 1132 (1951) ; Comment, 61 
Yale L.J. 1010, 1033-35 (1952). For an example of the gargantuan potentialities of 
discovery in a major case see Marsh, Pre-Trial Discovery in an Anti-trust Case, 
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plaintiff in providing a method for completing his investigation and 
trial preparation. But much more important, at least as a practical 
matter, the various procedural forms of pre-trial are also available to 
the defendant; and it is the defendant under the federal rules who is 
given priority in the noticing and taking of depositions.** This means 
that for an extended period of time the course, and cost, of the en- 
counter is determined by the defendant.® It is not surprising, then, 
that plaintiffs’ counsel invariably ask for a substantial cash advance 
before a case is even filed merely to cover the anticipated costs asso- 
ciated with the taking of depositions and the handling of related mat- 
ters.°* Such great expense and consumption of time obviously can 
represent a major deterrent in any conflict; but this is particularly true 
where, as is usually the case in a Robinson-Patman encounter, the 
defendant is a large, wealthy corporation—say, a major oil company— 
and the plaintiff is of comparatively small means—a corner service 


8 Record of N.Y.C.B.A. 401 (1953) ; Connelly, in A Symposium on the Use of Deposi- 
tions and Discovery Under the Federal Rules, 12 F.R.D. 131, 142-44 (1952). The 
articles deal with the preliminary stages of Ferguson v. Ford Motor Co., 77 F. Supp. 
425 (S.D.N.Y. 1948). Over a three-year period some 175 depositions were taken 
(with the transcript covering 100,000 pages), 45,000 documents were marked as 
exhibits, and 420,000 pages of documents, produced for inspection, were actually copied 
on microfilm. An additional 280,000 pages of documents were inspected but not 
copied. 

66 Fed. R. Civ. P. 26(a); 4 Moore, Federal Practice 4 26.13 (2d ed. 1959). For 
an illustration of the rule in operation, see Budget Dress Corp. v. Joint Board of 
Dress and Waistmakers, 1959 CCH Trade Cases 4 69,585 (S.D.N.Y.) ; Comment, 59 
Yale L.J. 117, 135 n.78 (1949). Occasionally a court will alternate the right to take 
depositions. Caldwell-Clements, Inc. v. McGraw-Hill Publishing Co., 11 F.R.D. 156, 
158 (S.D.N.Y. 1951) (defendant given right to take depositicns of plaintiff for two 
weeks ; then the plaintiff to have four weeks; then two weeks for the defendant, etc.). 

67 Contributing, too, in large measure to the duration of discovery in antitrust cases 
is the breadth of the issues involved. They create “a springboard from which the 
parties dive off into an almost bottomless sea of interrogatories, depositions, and pre- 
trial proceedings on collateral issues, most of which may have little relationship to the 
true issue in the case.” New Dyckman Theatre Corp. v. Radio-Keith-Orpheum Corp., 
16 F.R.D. 203, 206 (S.D.N.Y. 1954). Yet these collateral issues are nevertheless 
relevant and are a proper subject for inquiry. Connelly, supra note 65, at 143-144; 
Frasier v. Twentieth-Century-Fox Film Corp., 1958 CCH Trade Cases 4 69,177, at 
74,602 (D. Neb.) (“as long as the witnesses know facts material to the issues 
in suit or which would lead to discovery of material facts, their interrogation is 
doubtless proper”). 


68 “Tf anybody comes to me and wants to sue a great corporation under the antitrust 
laws I tell them, ‘Just forget about attorneys’ fees for the moment. Have you got 
$25,000 to put on the line immediately for expenses of depositions and things of that 
sort?’?” 1958 Senate Hearings .164 (testimony of Thurmond Arnold) ; see also 1949 
Senate Hearings 3. The aggregate cost of investigation can be truly astounding. The 
Department of Justice has estimated that this single item of expense can represent 
outlays of as much as $100,000 in a single case. 1951 House Hearings 10. Even in 
private litigation the expenses can be strikingly large. One study indicated that of 
ten completed cases, four involved expenses in excess of $100,000 (with one reporting 
$250,000) and three others involved expenses of over $25,000. Comment, 61 Yale L.J. 
1010, 1065 (1952). Compare Comment, 59 Yale L.J. 117, 128 (1949). 
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station operator.® Under such circumstances, even where both sides 
are seeking information in complete good faith, the costs involved can 
be overwhelming; and always present is the threat of harassment, 
carried out through unnecessary use of the discovery techniques.” 
Some suggest, of course, that the plaintiff can also harass the mighty 
defendant, but the likelihood of this leading to anything more than a 
small settlement, probably very much less than the value of the actual 
injury sustained, appears not to be great; nor is it borne out by any 
concrete evidence. 


In considering the problem of the high cost of litigation, and its 
deterrent role, several additional points must be noted. First, even 
where the plaintiff secures a judgment, the law entitles him only to 
“taxable” costs."* As is well known these represent only a small frac- 


69 Edwards, Conglomerate Bigness as a Source of Power, in NBER, Business Con- 
centration and Price Policy 345 (1955): 

The large company’s advantage in litigation is derived from the fact that it 
can afford to maintain its own law office and to disregard the costs of litigation 
in determining its legal tactics. In general, the big companies hire the best 
lawyers. In general, they do not hesitate to start lawsuits, to defend lawsuits, or 
to appeal cases that they have lost. In general, they do not ey expenses inci- 
dent to the thorough preparation of their side of a case. Small companies may 
have weaker counsel, may prepare a case less thoroughly, and may be less 
tenacious of their full legal rights. 

These differences have important practical consequences. They not only tend 
toward fuller protection of the legal rights of large companies but also enable 
them to win bargaining victories based upon their advantages as litigants even 
where there is no sound legal basis for the victories. . . . 

70 See 1949 Senate Hearings 3 (testimony of Thurmond Arnold) : 

The methods by which a plaintiff can be worn out are known to every trial 
lawyer. Recently a client did have funds, and we were taking depositions for 
him in New York. Witnesses are supposed to show up at 10 o'clock, and they 
do not show up until 11. You ask them a few questions, and it is the wrong 
officer of the company. So the thing is adjourned until 2 o’clock. They do not 
show up until 3, and then it is another wrong officer of the company. Then 
perhaps if the thing gets too bad then you can go to the court and get the court 
to make an order against that kind of tactics. So there are long arguments on 
that, whether it is your fault or theirs, and the thing goes on day after day. 
There are hotel expenses, stenographic bills, running up, up and up, and it is 
perfectly interminable. - 

So in the ordinary case, the ordinary small-business man just cannot bring a 
suit for treble damages unless he has a very large sum of money or unless the 
Government does it for him. 

And see Comment, 59 Yale L.J. 117, 127-29 (1949) ; Speck, supra note 65, at 1152-53 
(while abuse is not common, it is most frequently found in complex litigation—such as 
antitrust). 

71 As to what items of cost may be taxed in the federal courts generally, see 28 U.S.C. 
§ 1920 (1958); 3 Barron & Holtzoff, Federal Practice & Procedure $$ 1195-1201 
(1958). Costs connected with the taking of depositions have been frequently in issue. 
If the deposition is received in evidence, the cost is usually taxable at the court’s 
discretion. Harris v. Twentieth Century Fox Films Corp., 139 F.2d 571 (2d Cir. 
1943). But this is not always so. Banks v. Chicago Mill & Lumber Co., 106 F. Supp. 
234 (D. Ark. 1950). The whole question is extensively treated in Perlman vy. Feld- 
mann, 116 F. Supp. 102 (D. Conn, 1953) (with special attention to transcript ex- 
penses for multiple defendants). As a general rule the miscellaneous costs of prepara- 
tion, such as phone calls, travel expenses, etc., are not taxable. See Brookside Theatre 
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tion of the total expenses actually incurred. Second, and again assum- 
ing he is victorious, the plaintiff must finance the entire case from his 
own pocket since costs are recoverable only after the case has been 
concluded and any appeals have been exhausted."* This demands a 
sizable chunk of cash, which many plaintiffs simply do not have and 
cannot obtain. Third, it must again be emphasized that plaintiffs 
seldom emerge with a final judgment in their favor, and thus receive 
no amount for costs. In launching a case, therefore, one must con- 
sider both the certainty of high cost and the great risk of ultimate 
defeat. This combination, quite naturally, is more than sufficient to 
deter many from initiating a suit in a quest for damages. Moreover, it 
unquestionably enhances the defendants’ bargaining position, enabling 
settlements to be reached on terms distinctly favorable to the violator. 

In reading and analyzing the various decisions, and in reflecting upon 
the way in which time and expense seem to work so strongly against 
the plaintiffs, one gains the definite impression that a simpler, more 
direct procedure is needed for the implementation of damage claims 
if the private enforcement technique is to be a meaningful instrument 
of legislative policy. 


The Increasingly Hostile Complex of Robinson-Patman. 


Requisite to a successful private action for damages is conclusive 
proof that the defendant has violated the Robinson-Patman Acct itself. 
Because of the statute’s extremely technical characteristics, this has 
never been an easy assignment; but in recent years it has become in- 
creasingly difficult. Of course, in establishing the fact of violation 
the plaintiff need have little trouble if the defendant previously has 
been the respondent in a Federal Trade Commission proceeding and, 


Corp. v. Twentieth Century Fox Film Corp., 11 F.R.D. 259 (W.D. Mo. 1951). For 
an illustrative case, considering various items of expense, see Clapper v. Original 
Tractor Cab Co., 165 F. Supp. 565 (S.D. Ind. 1958), rev’d in part and remanded, 
270 F.2d 616 (7th Cir. 1959), cert. denied, 361 U.S. 967 (1960). 

Moreover, if only injunctive relief is sought neither litigation expenses nor attor- 
neys’ fees are recoverable. Ring v. Spina, 84 F. Supp. 403 (S.D.N.Y. 1949) ; Decora- 
tive Stone Co. v. Building Trades Council, 23 F.2d 426 (2d Cir.), cert. denied, 
277 U. S. 594 (1928). 

72 And even where a party does secure an award of damages, the unrecoverable costs 
associated with prosecution of the suit may have fatal consequences. Congressman 
Wright Patman quotes a former executive of an unnamed company as saying that 
the cost of fighting a suit against American Can Co., the defendant in two major 
Robinson-Patman cases, contributed in large measure to the destruction of his com- 
pany. Corwin Edwards surmises from the details contained in the letter that the 
company referred to is Bruce’s Juices, Inc., which received a judgment of $180,000 
in 1949. Bruce’s Juices, Inc. v. American Can Co., 87 F. Supp. 985 (D. Fla. 1949), 
aff’d, 187 F.2d 919 (5th Cir.), ae ty enied 190 F.2d 73 (5th Cir.), petition for 
cert. dismissed, 342 U.S. 875 (1951) wards, op. cit. supra note 16, at 246 n.80. 
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following a contested hearing, has been found to have infringed the 
Act in respect to the same facts as are present in the instant private 
litigation. In that situation the Federal Trade Commission judgment 
constitutes prima facie evidence of violation, pursuant to section 5 of 
the Clayton Act. And this is true even if the Commission’s decision and 
order was not appealed to the courts, for its action nevertheless be- 
comes automatically final. But, as was also noted earlier, most Robin- 
son-Patman complaints filed by the Commission are not contested. 
Accordingly, plaintiffs in private litigation are typically forced to 
prove the fact of violation de novo. 

In recent years the lot of the plaintiff has been made especially 
arduous because of two principal developments: first, in establishing 
a violation the plaintiff has a more narrow legislative range within 
which to operate; second, the potency of certain defenses in the law 
has been significantly accentuated. 

Until 1958 one could make out a case for relief by showing that 
either section 2 or section 3 of the Robinson-Patman Act had been 
transgressed. The availability of section 3 had major advantages for a 
plaintiff since it made available fewer defenses than section 2 and also 
defined the violation in a somewhat looser manner. Not unexpectedly, 
therefore, the earlier analysis of private enforcement revealed that 
section 3, as distinct from section 2, had been very frequently em- 
ployed. However, in its 1958 Nashville Milk decision, the Supreme 
Court held, 5-4, that section 3 is not one of the “antitrust laws” and 
hence cannot form the basis of a private action under section 4 of the 
Clayton Act.”* This represented a very serious blow to private enforce- 
ment and so far efforts in Congress to counteract it have been unpro- 
ductive.* Accordingly, with the necessity now of grounding their 
suits in a violation of section 2 of the Robinson-Patman Act, plaintiffs 
are placed in a considerably less advantageous position. 

While this is not the place to embark on an extended treatment of 
the technical substantive features of section 2 of the Robinson-Patman 
Act, the fact should not be overlooked that the character of the law 
is such that it renders a good many plaintiffs, manifestly injured as a 
result of what they regard as “discriminatory” treatment, wary of 


78 Nashville Milk Co. v. Carnation Co., 355 U.S. 373 (1958); Safeway Stores v. 
Vance, 355 U.S. 389 (1958); and see Englander Motors, Inc. v. Ford Motor Co., 
1960 CCH Trade Cases 4 69,816, at 77189-90 (N.D. Ohio). 

74 Bills have been introduced in each Congress since 1958 which declare expressly 
that section 3 of the Robinson-Patman Act is one of the antitrust laws. E.g., H.R. 125, 
87th Cong., Ist Sess. (1961). None of the measures has been acted upon. 
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bringing suit. For example, section 2(a) condemns a discrimination 
in price between different purchasers of commodities of like grade 
and quality. Stated in such a summary fashion the possibilities for 
evasion are hardly suggested; but the case of Klein v. Lionel Corp.™ 
may portray its implications. There, the defendant sold its popular 
wares at various discounts to jobbers, middlemen and to some retailers. 
As was well known to Lionel, the wholesalers in turn sold the mer- 
chandise at a substantial markup to small retailers who directly com- 
peted with the large-volume retailers who bought directly. Naturally 
this placed the small retailer at a competitive disadvantage. Regarding 
this as “discrimination,” one of the small buyers brought a damage 
action against Lionel. But he was unsuccessful, the court holding that 
there was no violation since plaintiff was not a “purchaser” within the 
meaning of section 2(a) of the Act. While this ruling disregarded the 
realities of the situation altogether, it is consistent with a hypersensitive 
reading of the law which, by implication, gives a cause of action only 
to persons who are direct purchasers from the defendant. This means, 
of course, that many instances of indirect discrimination give rise to 
no cause of action whatsoever; and it also suggests that many plaintiffs 
fall by the wayside, unable to bring themselves within the purview of 
the statute. 

Moreover, just as in proceedings before the Commission, the defend- 
ant, in a private damage action, is entitled to raise certain defenses 
made available by the Act. Of these, probably the most potent now 
is that contained in section 2(b), which permits a seller to show that 
its lower price or the furnishing of services or facilities “was made in 
good faith to meet an equally low price of a competitor, or the services 
or facilities furnished by a competitor.” ** The breadth of this de- 
fense was greatly enlarged in the 1951 Standard Oil of Indiana™ 

75 237 F.2d 13 (3d Cir.), affirming 138 F. Supp. 560 (D. Del. 1956). See also Sano 
Petroleum Corp. v. American Oil Co., 1960 CCH Trade Cases 4 69,813 (E.D.N.Y.). 
To be distinguished from Lionel is a case where a seller sells at one price to retailers 
and at a lower price to large volume industrial consumers who do not resell. Secatore’s, 
Inc. v. Esso Standard Oil Co., 171 F. Supp. 665 (D. Mass. 1959) ; Compare Krug v. 
International Telephone & Telegraph Corp., 142 F. Supp. 230 (D.N.J. 1956). Also to 
be contrasted is a situation in which the seller directly solicits retailers and seeks to 
make available to them the more favorable prices offered to independent jobbers and 
wholesalers who regularly purchase from the seller and resell to these retailers. Kraft- 
Phenix Cheese Corp., 25 F.T.C..537 (1937). Bills have been introduced in Congress 
which would require a functional price differential between wholesalers and re- 
tailers. E.g., H.R. 927, 2528, 4530, 86th Cong., Ist Sess. (1959). 

76 49 Stat. 1526 (1936), 15 U.S.C. § 13(b) (1958). 

77 Standard Oil Co. v. FTC, 340 U.S. 231 (1951). For a sampling of the relevant 
literature, see Haslett, Price Discriminations and Their Justification Under the 


Robinson-Patman Act of 1936, 46 Mich L. Rev. 450, 477 (1948); Berger & Goldstein, 
Meeting Competition Under the Robinson-Patman Act, 44 Ill. L. Rev. 315 (1949) 
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decision where the Supreme Court held that it was absolute and com- 
pletely absolved the offending party, regardless of the effect the dis- 
criminatory behavior may have had on competition or competitors. 
This has made it increasingly difficult to prove a violation, and very 
frequently impossible.”* 

The other major defense relates to cost-justification and permits a 
seller to show that the difference in price reflects “only due allowance 
for differences in the cost of manufacture, sale, or delivery resulting 
from the differing methods or quantities in which such commodities” 
are sold or delivered to the respective buyers.*® Generally speaking, 
this defense has been of little consequence in Federal Trade Commis- 
sion proceedings, in part because of the accounting difficulties asso- 
ciated with the justification and in part because of the Commission’s 
insistence on a high degree of precision in the evidence offered.*° 
In private cases, however, the defense is likely to have more signifi- 


(now listed as 44 Nw. U. L. Rev. 315) ; Austern, Required Competitive Injury and 
Permitted Meeting of Competition, N.Y. State Bar Ass’n, Robinson-Patman Act 
Symposium 63 (1947). 

A number of bills have been introduced in Congress to modify section 2(b) for the 
purpose of blunting the effect of the Standard Oil decision. One such proposal would 
provide that the good faith meeting of competition is a complete defense unless “evidence 
affirmatively shows that the effect of the discrimination may be substantially to lessen 
competition or tend to create a monopoly in any line of commerce, in any section of the 
country.” S. 11, 84th Cong., Ist Sess. (1955). For background, see Hearings before 
the Subcommittee on Antitrust and Monopoly of the Senate Committee on the 
Judiciary, 84th Cong., 2d Sess. (1956), and 85th Cong., 1st Sess. (1957); Hearings 
before the Antitrust Subcommittee of the House Judiciary Committee on H.R. 11, 
84th Cong., 2d Sess. (1956). For conflicting views, compare Carlston, Senate Bill 
No. 11 and Antitrust Policy, 11 Vand L. Rev. 129 (1957), with Fatman, For H. R. 11 
and S. 11 to Strengthen the Robinson-Patman Act and Amend the Antitrust Law 
Prohibiting Price Discrimination, 11 Vand. L. Rev. 399 (1958). 


78 The gasoline price war is an excellent example. Usually triggered by the pricing 
tactics of independent and off-brand gasoline distributors, the war soon involves most 
or all of the major refiners as they come to the aid of their retail outlets. The very 
essence of the combat is that all of the participants match the actions of their rivals. 
Typically the Robinson-Patman cases pertaining to gasoline distribution present pre- 
cisely this kind of situation. Accordingly, the good-faith defense is almost invariably 
raised in the gasoline cases. See, e.g., Enterprise Industries, Inc. v. The Texas Co., 
240 F.2d 457 (2d Cir.), cert. denied, 353 U.S. 965 (1957). See also the cases and 
other materials cited in note 54 supra. 

79 For surveys of the cost-saving defense see Edwards, op. cit. supra note 16, ch. 18; 
Taggart, Cost Justification (1959); Rowe, Cost Justification of Price Differentials 
Under the Robinson-Patman Act, 59 Colum. L. Rev. 584 (1959). 


80 Until the “autumn of 1958,” Edwards found that the cost defense had been con- 
sidered by the Commission in 20 cases alleging a violation of section 2(a). In seven 
of these cases the charges were dismissed ; but in only two was the role of this particu- 
lar defense articulated with reasonable clarity. Sylvania Electric Products, No. 5728, 
FTC (1954) ; Kraft-Phenix Cheese Co., 25 F.T.C. 537 (1937). In the 13 other cases 
cease and desist orders were issued after submission of cost defenses. Edwards, op. cit. 
supra note 16, at 600-07. For various explanations of the cost defense’s limited utility, 
see Fortas, Affirmative Legal Defenses, in How to Comply with the Antitrust Laws 
190-91 (CCH 1954); Taggart, op. cit. supra note 79, at 543-46; Edwards, op. cit. 
supra note 16, ch. 18. 
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cance, though it is impossible to estimate this directly with the evidence 
at hand. As the decision in Reid v. Harper & Brothers** may suggest, 
though, the defense can be more persuasive in private litigation because 
the court, and especially the jury, may be willing to accept rough 
estimates of the saving, or make a partial allowance for its role, even 
though this would not be true in the case of the Federal Trade Com- 
mission;*’ and certainly to the extent that cost-justification becomes 
available in any case, it gives rise to additional complications, at both 
the trial and pre-trial stages, requiring both sides to probe for informa- 
tion that may bear on the issue, thus prolonging the entire contest and 
increasing sharply its expense. 


The Toughest Hurdle: Proving Damages. 


~— While the various factors discussed previously in this section serve 
to explain in some significant measure why so few cases have been 
brought in a quest for relief, they do not indicate directly why so many 
cases that have been started have ended in defeat, with a plaintiff who 
has successfully established the defendant’s violation of the Act going 
away empty-handed. Although a number of reasons might be assigned, 


the real culprit seems to be the inability to prove damages to the satis- 
faction of the judiciary. This single cause, in the writer’s view, is the 
most important of the many reasons that can be specified to explain the 

__ failure of private enforcement as an instrument of antitrust policy. 
Accordingly, it merits close attention. 

As was noted earlier, the federal antitrust laws provide that “any 
person who shall be injured by reason of anything” they forbid may 
sue and recover “threefold the damages by him sustained.” ** To 
secure monetary relief, therefore, the aggrieved party must file suit 
and establish that the defendant has violated one of the antitrust laws— 
in the present context, the Robinson-Patman Act. But proof of viola- 
tion satisfies only part of the task: the plaintiff also must establish 


81235 F.2d 420 (2d Cir.), cert. denied, 352 U.S. 952 (1956). 

82 In Reid the trial court submitted the cost defense to the jury along with the other 
issues of fact, instructing the jury to evaluate the accounting methods and the con- 
clusions drawn from those methods. The jury returned a general verdict for the 
defendant. Similarly, the defense was raised by the American Can Co. in both of the 
principal Robinson-Patman cases in which it was engaged. Bruce’s Juices, Inc. v. 
American Can Co., 87 F. Supp. 985 (S.D. Fla. 1949), aff’d, 187 F.2d 919 (5th Cir. 
1951) (defense not accepted) ; American Can Co. v. Russellville Canning Co., 191 F.2d 
38 (8th Cir. 1951) (remand of case for new trial, with implication that cost saving 
defense should be considered if it was appropriately presented). These three cases 
are examined in Taggart, op. cit. supra note 79, at 467-510. 

83 38 Stat. 731 (1914), 15 U.S.C. § 15 (1958). 
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that he has been injured by reason of the violation which has been 
established. It is at thts hurdle where most plaintiffs have faltered. 

To portray more pointedly why and how the damages problem 
arises, let us take a rather simple example—and one which is not merely 
hypothetical.** Suppose that a major, name-brand gasoline distributor 
sells its product to two retail service stations (A and B) which are 
located a couple of miles apart along a heavily traveled road. For 
some reason, unimportant except that it does not justify the action 
under the law, the distributor reduces its price from 20 cents per gallon 
to 18 cents to A, but retains the 20 cents price to B. Assume that this 
makes out a violation of section 2(a) of the Act. How is B to establish 
his damages, if he chooses to bring suit against the distributor? 

The resolution of this question can, and does, largely determine 
whether the technique of private enforcement is to be effective. Upon 
the courts has fallen the crucial burden of providing the answer. 
Must the plaintiff establish his harm with a high degree of precision; _ 
must he, in short, assume the difficult burden of proving his claim 
almost literally to the last penny? Or should the courts be content 
with an implicit assumption that in most instances disfavored parties 
(B in this example) will usually sustain some injury and that it may 
legitimately be defined in accordance with some predetermined for- 
mula—as, for example, the extent of the discrimination (here, 2 cents 
per gallon) multiplied by the quantum of the goods purchased during 
the relevant time period by the disfavored party? Neither of these 
two approaches is a stranger to the courts; conflicts have raged be- 
tween, and even within, federal circuits, as to which shall prevail. In 
recent years the resolution has turned, significantly, in the direction 
of a stern judicial posture, demanding that a claim of injury be 
meticulously supported down to that last penny. 

To indicate the courts’ reaction to the problem above, and also to 
illustrate their shifting posture over the years in respect to the whole 
damage problem, three cases in particular should be reviewed. Two 
of these involved the American Can Company, and afford especially 
interesting comparisons. In Bruce’s Juices, Inc. v. American Can Co.,* 
the plaintiff, a Florida packing corporation, was a purchaser of cans 
from American. It complained specifically of three practices by its 


84 The facts closely resemble those in Enterprise Industries, Inc. v. The Texas Co., 
240 F.2d 457 (2d Cir.), cert. denied, 353 U.S. 965 (1957). 

85 87 F. Supp. 985 (S.D. Fla. 1949), aff'd, 187 F.2d 919 (5th Cir.), explained and 
Th i denied, 190 F.2d 73 (Sth Cir.), petition for cert. dismissed, 342 U.S. 875 
(1951). 
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supplier which allegedly violated the Act and impaired its competitive 
position by giving certain other rival packers significant price advan- 
tages.** T’o substantiate its claim of injury, Bruce’s offered evidence to 
show that its sales of canned products had decreased and that its rela- 
tive position in the market had deteriorated. Specifically, Bruce’s 
argued that it had lost sales during the period of American’s discrimina- 
tory practices (in 1938-1939 it sold 694,000 cases of grocery size cans; 
in 1940-1941 sales had declined to 496,000 cases) and that its expan- 
sion into the small “Iscan” market had been effectively foreclosed. 
The court held that American had in fact violated the Robinson- 
Patman Act and found that, as a result, the plaintiff had been injured 
to the extent of $60,000. In determining this sum the trial judge 
admitted that “there is some degree of uncertainty as to the amount 
of injury and damage,” and explicitly refused to specify the items of 
damage for which he was awarding judgment. Instead he found 
merely that $60,000 was “the minimum amount of plaintiff’s [actual] 
damage.” * It appears that the award represented an application of a 
general damage measure, namely the difference between the price 
paid by the plaintiff and the lowest of the quantity discount prices 
given to any other packer, multiplied by the unit volume of Bruce’s 
purchases during the relevant period. In this respect the court thus 
reduced the case to what it regarded as a simple fact: since the 
plaintiff had paid more for its cans than those with whom it competed 
in the national market, it necessarily sustained direct injury.** From 


86 First, American made available volume discounts to its buyers, but in such a way 
that 98 percent of its customers, including the plaintiff, received no discount at all. Of 
the remaining two percent, only three customers received the maximum five percent 
discount in any of the years in question. See FTC v. Morton Salt Co., 334 U.S. 37 
S 948). Second, American gave a special “runway allowance” to the Morgan Packing 

company on the theory that since the Morgan cannery was located immediately ad- 
jacent to an American plant and received cans directly from the production lines over a 
runway, shipping and other costs were reduced. In fact, however, a substantial number 
of the regular grocery size cans and all of the smaller cans sold to Morgan were 
manufactured at plants in other parts of the country. Third, American refused to 
sell the 3.12 inch high “Iscan” to anyone other than Morgan and Engelman Gardens, 
two of the nation’s largest packers. Further, it sold this can at a price less than the 
price of a slightly smaller one which it sold to Bruce’s (and other canners). On 
each of these three counts Bruce’s insisted it had been disadvantaged to its economic 
detriment. 

87 87 F. Supp. 985, 993-94 (S.D. Fla. 1949). The court announced that “it will best 
serve the end of justice . to determine the minimum amount of plaintiff’s total 
damage, from which all inter-relation, duplication or overlap has been eliminated rather 
than to endeavor to segregate the various items.” Id. at 993. No amount was included, 
however, for the alleged injury incurred because of defendant’s refusal to sell the small 
“Iscan” to the plaintiff. Id. at 992. 

88 Td. at 990. 
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this the court presumed harm, holding “that proof of special damage 
is not essential to recovery.” * 

By contrast, however, in a case involving very similar facts, Ameri- 
can Can Co. v. Russellville Canning Co.,*° the Eighth Circuit refused 
to invoke the automatic or general damage principle. As in Bruce’s 
Juices the trial court found a violation, awarding treble damages of 
$375,000 for injury to Russellville’s competitive position,” apparently 
based on the difference between the amount paid by Russellville for 
cans and what it would have paid if it had been accorded the largest 
amount of each of the types of discriminatory preference given to 
other buyers. On appeal the judgment was reversed and the case 
remanded for a new trial, with the court of appeals unwilling to infer 
actual harm from the discriminations.** Thus it rejected the essential 
logic of the automatic damage formula; where there is discrimination, 
it felt, there need not necessarily be injury to competitors of the 
favored customer—certainly, at least, not in the amount of the unlawful 
preference. 


More recently, and of crucial importance, in Enterprise Industries, 
Inc. v. The Texas Co., the Second Circuit has taken a position very 
similar to that adopted by the court in Russellville, refusing to accept 


a general damage measure as proof either of the injury sustained or of 


89 Tbid., citing Elizabeth Arden Sales Corp. v. Gus Blass, 150 F.2d 988 (8th 
Cir.), cert. denied, 326 U.S. 773 (1945). The court also relied on a number of other 
decisions in support of this conclusion, including Bruce’s Juices, Inc. v. American Can 
Co., 330 U.S. 743 (1949), an earlier case in which American Can Co. had sued Bruce’s 
Juices on a series of notes given as security for its can purchases. There the Supreme 
Court affirmed a judgment for the seller, rejecting the defense that American Can 
should not be allowed to recover in view of its alleged Robinson-Patman violation. 
Bruce’s remedy was said to lie in a suit for treble damages, where it could “establish 
its right to recover three times the discriminatory difference without proving more 
than the illegality of the prices. If the prices are illegally discriminatory, [Bruce’s] 
has been damaged, in the absence of extraordinary circumstances, at least in the amount 
of that discrimination.” 330 U.S. at 757 (dictum) (emphasis supplied). 

90191 F.2d 38 (8th Cir. 1951), reversing 87 F. Supp. 484 (W.D. Ark. 1950). 

9187 F. Supp. 484 (W.D. Ark. 1950) 

92 There were other bases for the appellate court’s decision. For one thing, it felt 
that the trial court had unduly constricted the defendant’s freedom in attempting to 
cost justify its quantity discount price schedule. But the court seemed most disturbed 
by the fact that the district court had employed a general damage measure. Quoting 
from Sun Cosmetic Shoppe, Inc. v. Elizabeth Arden Sales Corp., 178 F.2d 150, 153 
(2d Cir. 1949), the court cautioned that “the only proper proof of damages is the loss 
to the plaintiff’s business. . . .” 191 F.2d at 56. The dissent insisted that the general 
damage measure could properly be used whenever the discrimination was in favor of 
an “immediate competitor” as distinct from rivals “on the broad horizon of secondary 
or unimmediate business competition.” 191 F.2d at 60-62. After the decision by the 
court of appeals, Russellville manifested an intention to seek certiorari in the Supreme 
Court. At this point American Can settled the case “in cold cash to about one-half 
of [the] judgment.” (The judgment as trebled was for $375,000.) Letter from Walton 
Hamilton (counsel for Russellville) to Albert P. Blaustein, June 7, 1957. 

93 Supra note 84 
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the fact of causation. The Enterprise case has since attracted the 
allegiance of several other federal courts,** and it suggests strongly 
that the automatic damage measure retains little vitality, especially in 
section 2(a) cases. 


So far we have been considering the problem of damages in the 
context of a section 2(a) violation, where the purported harm has 
stemmed from the rivalry between a favored buyer and a prejudiced 
purchaser. But a similar problem exists where a violation of section 
2(d) or 2(e) is involved. The important decision in Elizabeth Arden 
Sales Corp. v. Gus Blass,** the second case chronologically in which a 
plaintiff received a damage award arising out of a Robinson-Patman 
violation,*® amply illustrates the operation of these sections and the 
problems they create as respects proof of damages. In this case the 
plaintiff, owner of a Little Rock, Arkansas, department store, brought 
an action alleging violations of sections 2(d) and 2(e). For a period 
of 101 weeks, it appeared, the defendant, the Elizabeth Arden organi- 
zation, had paid one-half the salary of one of plaintiff’s clerks who was 
assigned to work in the plaintiff’s cosmetics department and whose 
duties included demonstrating defendant’s products to customers. 
During the same span of time, however, the defendant was paying 
the full salary (the grand sum of $20 per week) of a similar worker 
in another department store in the same city. The court found that 
this differential treatment violated both sections 2(d) and 2(e) and 
accordingly entered judgment for the plaintiff. But again, what were 


94 Sano Petroleum Corp. v. American Oil Co., 1960 CCH Trade Cases 4 69,813 
(E.D.N.Y.) ; Freedman v. Philadelphia Terminals Auction Co., 1961 CCH Trade Cases 
4 70,010 (E.D. Pa.) ; Youngson v. Tidewater Oil Co., 166 F. Supp. 146, 147 (D. Ore. 
1958) ; Alexander v. Texas Co., 165 F. Supp. 53, 56 (W.D. La. 1958). But there is still 
hope that the automatic damage formula may not be completely extinct. See Becker- 
Lehmann, Inc. y. Firestone Tire & Rubber Co., 1959 CCH Trade Cases 4 69,382, at 
75409 (E.D. Mo.). 


95 150 F.2d 988 (8th Cir.), cert. denied, 326 U.S. 773 (1945). 


96 The first case was Kentucky-Tennessee Light & Power Co. v. Nashville Coal Co., 
(unreported W.D. Ky. 1941), judgment aff’d sub nom. Fitch v. Kentucky-Tennessee 
Light & Power Co., 136 F.2d 12 (6th Cir. 1943). Its facts are rather interesting and 
illustrate the way in which the statute may be employed by imaginative counsel. The 
president of an electric company was paid $28,500 as a “secret rebate” by a coal com- 
pany in return for his efforts in gaining for it a long-term requirements contract. 
When the arrangement was discovered the utility brought suit for treble damages 
against both its former chief executive and the coal company, contending that 
the rebate constituted the payment of illegal brokerage under section 2(c). The 
court awarded judgment in the amount of $176,364, based on the excess of the 
price for coal contained in the contract over a fair market price. As of 1946 the 
judgment apparently had not been satisfied. See Kentucky-Tennessee Light & Power 
Co. vy. Fitch, 63 F. Supp. 989 (W.D. Ky. 1946). It is highly doubtful whether 
Congress, in adopting section 2(c), ever expected that it might be used in a case of 
this sort. See H.R. Rep. No. 2287, 74th Cong., 2d Sess. 15 (1936). 
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the plaintiff’s damages? The court concluded that plaintiff was in- 

d “to the extent of the difference in the allowances” *“—namely, 
$10 for each of the 101 weeks, or $1,010 before trebling. In reaching 
this result the court rejected the defendant’s argument that the plaintiff 
should be required to establish special damages; to demand that 
“would be to weaken the effectiveness of the statute in compelling 
obedience to its commands.” ** 

At this point the conflict between the competing judicial attitudes 
can be brought into sharp focus. In Gus Blass the court was willing 
to grant damages on the basis of a formula, feeling that otherwise the 
statute’s deterrent capacity would be weakened. However, on almost 
exactly the same facts the Second Circuit rejected the Gus Blass ap- 
proach out of hand, saying in the case of Sun Cosmetic Shoppe, Inc. v. 
Elizabeth Arden Sales Corp., “the only proper proof of damages is 
the loss to the plaintiffs business, and the salary of a demonstrator is 
not such a loss.” ** The approach taken in Sun Cosmetic foreshadowed 
that assumed a few years later by the same court in Enterprise Indus- 
tries, a case, discussed earlier, which involved a violation of section 
2(a). It also resembles the Eighth Circuit’s retreat from Gus Blass 
in its Russellville decision. 


By thus repudiating the general damages, or formula, approach to 
the measurement of a claim of injury the courts have erected a virtually 


insurmountable hurdle to private litigants. In insisting that the plain-— 


tiff prove his loss with precision and trace it directly and unquestion- 
ably to the defendant’s violation, they have articulated a laudable goal; 
but by abandoning the formula approach, they have discarded the 
only practical, available way to define damages in this context. To 
insist, as has the Second Circuit in Enterprise Industries and in Sun 
Cosmetic, that the disfavored party show the actual effect on his net 
revenue of a hypothetical difference in price or of a hypothetical 
allowance for services’ is to demand information that simply cannot 


97 150 F.2d at 996. “The unequal expense-burden which [Gus Blass] would not have 
had to Ag if there had been no discrimination was clearly a direct business-damage 


"98 Ibid. 

99 178 F.2d 150, 153 (2d Cir. 1949). 

100 For example, in the Sun Cosmetic case the plaintiff operated a retail outlet in 
New York City and distributed Elizabeth Arden products. Similar to the situation 
presented in Gus Blass, the defendant provided demonstrators to retailers located 
across the river in New Jersey but refused to extend this advantage to the plaintiff. 
In remanding the case to the district court for trial, the court of appeals advised that 
the plaintiff would be entitled to “all damages for the diversion of its customers to 
those New Jersey ‘agencies,’ to whom the defendant furnished ‘demonstrators,’ so far 
as that was due to the ‘demonstrators.’” Sun Cosmetic Shoppe v. Elizabeth Arden 


\ x 


\ 
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be procured. If we are to be realistic we must deal with those facts 
which can be readily sensed and evaluated. We know, for example, 
that Sun Cosmetic paid out over $1,000 more than its competitor. We 
also know that Enterprise Industries was charged more per gallon for 
the gasoline it purchased than a rival service station. In either case it 
is reasonable to believe that the disfavored parties suffered some harm 
as a consequence of the valuable preferential treatment given to their 
rivals. Yet in both these situations the courts refused to accept either 
the difference in allowances or the difference in the amount paid for 
the gasoline as bases for measuring the respective plaintiffs’ damage 
claims. By thus forcing plaintiffs to search for other evidence, which 
they simply cannot find, instead of using the evidence which is avail- 
able to evaluate a claim of harm, the courts generally, to use the words 
in Gus Blass, appear to have weakened greatly “the effectiveness of 
the statute in compelling obedience to its commands.” *° 

Before considering further the consequences of the judicial retreat 
from the automatic damages approach, attention should be given to 
another category of cases in which relief has been sought for Robinson- 
Patman violation. Up to this point attention has been focused on situa- 
tions in which a seller has allegedly discriminated between competing 
purchasers and one or more of the disfavored buyers has sued for 
monetary relief. But discrimination may also have harmful conse- 
quences on rivals of the seller himself—that is, in the “primary line” 
as distinguished from the “secondary line.” 

Here it is more difficult than in respect to the secondary line cases 
and those involving violations of sections 2(d) and 2(e) to isolate the 
judicial approach which prevails in the calculation of damages. In 
American Cooperative Ass'n v. Anchor Serum Co.,’ a formula tech- 
nique was in evidence. There a manufacturer of hog cholera serum 
and biologics gave one of its customers the equivalent of an indirect 
price concession. Anchor Serum, a rival seller competing in the same 
general trade area, claimed that as a result it was forced to cut its own 
prices by about 13 percent. After finding that the initial price con- 
cession was in violation of the Robinson-Patman Act, the court 
awarded Anchor Serum an amount equal to the difference between its 
actual gross receipts and those which would have been realized had 
Sales Corp., supra note 99, at 153. How the plaintiff could possibly establish this was 
not explained. The court further noted that the salary of a demonstrator would be a 
proper limit on plaintiff’s damages since, if his business losses exceeded the cost of a 
demonstrator, it was plaintiff’s duty to mitigate the damages by hiring a demonstrator. 


101 Elizabeth Arden Sales Corp. v. Gus Blass Co., supra note 95, at 996. 
102 153 F.2d 907 (7th Cir.), cert. denied, 329 U.S. 721 (1946). 
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the same number of units been sold at the price it had charged before 
making its responsive price reduction. 

The two more recent primary line cases have stemmed from 
instances of predatory warfare conducted through classic geographic 
price discrimination. And while both resulted in final money judg- 
ments, that in Moore v. Mead’s Fine Bread Co.'* for $19,000 (before 
trebling) and in Diamond Block & Gravel Co. v. Atlas Building Prod- 
ucts Co.,'* for $10,000 (before trebling), neither reflects overt use 
of a formula approach. Other techniques for estimating damages were 
employed. In Moore v. Mead’s Fine Bread, where the plaintiff had 
gone out of business, this took the form of evidence showing the 
value of the enterprise as a going concern. A very common approach, 
this involves the use of expert testimony to judge the present dis- 
counted value of the enterprise’s anticipated future net revenue both 
before and after making allowance for the injury inflicted; the differ- 
ence between these values then represents the amount of damage.’ 
This is, of course, in addition to any sums which have been “lost” as 
a consequence of the wrong. Other derivations of this approach could 
be articulated, but they are of limited relevance to the present dis- 
cussion.’ 

What is important to note here is that while there has been no 
express repudiation of the formula approach in the primary-line cases, 
it is also not certain what effect the Enterprise and Russellville deci- 
sions have had. We do know that at least in the more recent cases, 
Moore and Atlas Building Products, counsel for the plaintiff made no 
effort to utilize the formula in calculating damages. This may have 
reflected only a tactical choice, a conclusion that an approach other 

103 348 U.S. 115 (1954), reversing 208 F.2d 777 (10th Cir. 1953). 

104 1958 CCH Trade Cases 4 69,110 (D. N.Mex.), aff'd, 269 F.2d 950 (10th Cir. 
1959), cert. denied, 363 U.S. 843 (1960). In a case involving a similar cause of action 
in the same district, the jury returned a verdict for the defendant. This was affirmed 
by the court of appeals. Elgin Corp. v. Atlas Bldg. Prods. Co., 251 F.2d 7 (10th Cir.), 
cert. denied, 357 U.S. 926 (1958). 

105 For a technical description of this method of calculating damages, see Greenwald, 


— Pricing of Injury to Capital in Treble Damage Suits, 45 Cornell L.Q. 84 
(1959). 

106 For illustrations of various damage theories, see Bigelow v. RKO Radio 
Pictures, Inc., 327 U.S. 251 (1946) (lost earnings) ; Eastman Kodak Co. v. Southern 
Photo Materials Co., 273 U.S. 359 (1927) (lost profits on a specific line of business) ; 
Milwaukee Towne Corp. v. Loew’s, Inc., 190 F.2d 561 (7th Cir. 1951), cert. denied, 
342 U.S. 909 (1952) (diminished gross revenue) ; Straus v. Victor Talking Mach. Co., 
297 Fed. 791 (2d Cir. 1924) (increased costs) ; Brookside Theatre Corp. v. Twentieth 
Century-Fox Film Corp., 1950-51 CCH Trade Cases 4 62,808 (W.D. Mo.), modified 
and aff'd, 194 F.2d 846 (8th Cir.), cert. denied, 343 U.S. 942 (1952) (recovery of 
defendant’s profits) ; McWhirter v. Monroe Calculating Mach. Co., 76 F. Supp. 456 
(W.D. Mo. 1948) (lost profits on specific sales). See generally Greenwald, The 
Measure of Damages in Private Antitrust Suits, 5 Antitrust Bull. 293 (1960). 
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than that represented by the formula would lead to a higher award 
under the circumstances. But, too, it may reflect increasing reluctance 
to rely on the formula approach, though it had been used in Anchor 
Serum, for fear that a court will follow in the Enterprise wake and 
rebel. Thus, whether the automatic damage formula technique has 
been abandoned or not, it has now attained such questionable status 
that outright judicial repudiation may not be needed to destroy its 
effectiveness. Under these conditions, if corrective action is needed, 
as seems evident, the burden rests on Congress to provide the remedy. 


The Damage Issue in Perspective. 


With the marked decline in acceptability of the automatic (or 
general) damage formula as a device for the estimate of harm, par- 
ticularly as reflected in the Enterprise decision, plaintiffs can well 
expect even greater difficulty than they have encountered in the past.’ 
In fact, if the courts continue to insist on such a very high degree of 
precision in the proof of damages and causation, and there is no reason 
to believe they will alter their present restrictive course, it will indeed 
be an exceptional case in which a competitor, likely to have been 
injured in some measurable amount, will be able to secure any mone- 
tary relief. Certainly that situation is inconsistent with the philosophy 
of the Supreme Court which, in Bigelow v. RKO Radio Pictures, Inc. 
(a private suit for damages arising out of a Sherman Act violation), 
indicated a clear willingness to require the wrongdoer to “bear the 
risk of the uncertainty which his own wrong has created.” °° There, 


107 There persists, however, the doubtful belief that in a Robinson-Patman suit the 
plaintiff can still base his claim for damages on the automatic measure. At an earlier 
date this may have been a somewhat more tenable hypothesis in the light of the 
Gus Blass decision. Comment, 61 Yale L.J. 1010, 1023-24 (1952). But with the 
Enterprise case certainly the value of the automatic damage approach has been 
greatly reduced. Yet writers continue to suggest that proof of damages is no major 
hurdle. See Neale, The Antitrust Laws of the United States of America 389 (1960). 

108 327 U.S. 251, 265 (1946). 

[T]he jury may not render a verdict based on speculation or guesswork. But 
the jury may make a just and reasonable estimate of the damage based on 
relevant data, and render its verdict accordingly. ... Any other rule would 
enable the wrongdoer to profit by his wrongdoing at the expense of his victim. 
It would be an inducement to make wrongdoing so effective and complete in 
every case as to preclude any recovery, by rendering the measure of damages 
uncertain. Failure to. apply it would mean that the more grievous the wrong 
done, the less likelihood there would be of a recovery. 

The most elementary conceptions of justice and public policy require that the 
wrongdoer shall bear the risk of the uncertainty which his own wrong has 
created. Id. at 264-65. 

See also Story Parchment Co. v. Paterson Parchment Paper Co., 282 U.S. 555 (1931) ; 
Eastman Kodak Co. v. Southern Photo Materials Co., 273 U.S. 359 (1927) ; Milwaukee 
Towne Corp. v. Loew’s, Inc., 190 F.2d 561 (7th Cir. 1951), cert. denied, 342 U.S. 909 
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and in other decisions, the Court has been ready to accept various kinds 
of estimates as guides to the assessment of damages.” In this important 
respect the Gus Blass and Bruce’s Juices decisions hence are distinctly 
more consistent with the Supreme Court’s philosophy than are the 
Russellville and Enterprise opinions, for in each of the former cases 
a general damage approach was felt to afford a satisfactory estimate of 
damages. 

Admittedly a formula will not always represent a precise gauge 
for the determination of damages. In certain instances its crudity may 
seem particularly noticeable. Return for a moment to the earlier 
example of a name-brand gasoline distributor that vends to station A 
for 18 cents but charges rival station B 20 cents. It has been argued 
that B might simply pass the differential along to its customers in the 
form of relatively higher price and thereby avoid injury. Perhaps this 
can occur, but if it does it requires an exceedingly impure competi- 
tive situation. Since A and B are selling the same product at points 
adjacent to one another, why should a rational motorist be willin 
to pay more for his gasoline at the B station than at that of A? Granted 
there may be explanations, well-known to those familiar with Cham- 
berlin’s “monopolistic competition,” **° but the demand schedule for 
gasoline at station B certainly will be extremely elastic at prices above 
that charged by A, offering evidence that B sustains considerable 
injury as a result of this illustrative act of discrimination." 


(1952) ; Flintkote Co. v. Lysfjord, 246 F.2d 368, 391 (9th Cir.), cert. denied, 355 
U.S. 835 (1957) (dictum); Darden v. Besser, 147 F. Supp. 376 (E.D. Mich. 1956), 
rev'd on other grounds, 257 F.2d 285 (6th Cir. 1958). For a detailed analysis of the 
Bigelow and Milwaukee Towne decisions, see Clark, supra note 5. 

109 For example, in Milwaukee Towne Corp. v. Loew’s, Inc., supra note 108, an 
estimate was accepted which was based on a comparison of the gross receipts of the 
plaintiff’s theatre with those of the defendant’s comparable, competing theatre. Esti- 
mates of the decline in receipts have also been made directly, without recourse to 
the comparative method. See Bordonaro Theatres, Inc. vy. Paramount Pictures, 176 
F.2d 594 (2d Cir. 1949) ; Frey & Sons, Inc. v. Welch Grape Juice Co., 240 Fed. 114 
(4th Cir. 1917). Estimates of lost profits, as distinct from gross receipts, provide still 
another acceptable approach to the problem. See, e.g., Bigelow v. RKO Radio Pic- 
tures, Inc., 327 U.S. 251 (1946) ; Clapper v. Original Tractor Cab Co., 165 F. Supp. 
565 (S.D. Ind. 1958) ; Darden v. Besser Mfg. Co., supra note 108; William H. Rankin 
Co. v. Associated Bill Posters, 42 F.2d 152 (2d Cir. 1930). For other examples, see 
note 106 supra. 

110 Chamberlin defines a general class of product as “differentiated,” “if any signifi- 
cant basis exists for distinguishing the goods (or services) of one seller from those of 
another. Such a basis may be real or fancied, so long as it is of any importance 
whatever to buyers, and leads to a preference for one variety of the product over 
another.” In retail trade this may consist in such conditions as the convenience of the 
seller’s location, his way of doing business—courtesy, efficiency, reputation for fair 
dealing, etc. Chamberlin, The Theory of Monopolistic Competition 56 (7th ed. 1956). 

111 Several courts nevertheless have presumed that the higher (or discriminatory) 
price paid is simply passed on and that consequently the retailer sustains no injury. 
Northwestern Oil Co. v. Socony-Vacuum Oil Co., 138 F.2d 967 (7th Cir. 1943), cert. 
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It has also been contended that the usual automatic damage formula 
can give a supposedly absurd result where the favored buyer’s pur- 
chases are very small relative to those of the disadvantaged buyer. 
Thus, if B bought 100,000 gallons of gasoline during the relevant 
period as compared with A’s 1,000 gallons, then B might be entitled 
to the sum of $2,000 (2 cents multiplied by 100,000) although the total 
value of A’s purchases was only $1,800. Certainly, though, it will 
be a rare situation in which the smaller buyer is given the preferred 
treatment. Moreover, when this case arises, and where it is shown 
that the seller has acted in violation of the Robinson-Patman Act, why 
should the disadvantaged buyer not be entitled to the equivalent of 
equal treatment? If this had been accorded, the big buyer might 
reasonably be expected to have increased his sales volume and prob- 
ably also his net revenue—so there has been some harm. 

Other alleged defects with the automatic damage approach might be 
found. But typically they too only suggest that the formula does not 
invariably provide an exact answer and rarely that the disfavored 

party has not been injured at all. Under these circumstances, with 
the formula generally constituting a decent approximation of the 
injury which is likely to have been incurred, it seems to represent an 
acceptable solution to the damages problem by placing the risk of 
error squarely where it belongs, namely on the shoulders of the law 
violator.* And if there exists evidence tending to indicate that the 


denied, 321 U.S. 792 (1944); Leonard v. Socony-Vacuum Oil Co., 42 F. Supp. 369 
(W.D. Wis.), appeal dismissed, 130 F.2d 535 (7th Cir. 1942) ; Twin Ports Oil Co. v. 
Pure Oil Co., 119 F.2d 747 (8th Cir.), cert. denied, 314 U.S. 644 (1941). Recently 
this theory has been explicitly rejected by one court. “The plaintiff’s injury occurred 
when it was charged too much for the machinery. If it had not thus been illegally 
charged . . . it would have had more money to pay out in dividends, or to engage in a 
further development campaign to sell its shoes, or to raise the wages of its employees, 
or to enlarge its bank account as protection against a rainy day, or for all of these 
things.” Hanover Shoe, Inc. v. United Shoe Mach. Corp., 185 F. Supp. 826, 829 (M.D. 
Pa, 1960), aff’d per curiam, 218 F.2d 481 (3d Cir. 1960). Even if all buyers must pay 
a higher price than would prevail in the absence of the monopolistic situation, the 
extent to which this is passed on to customers depends on the structure of the market 
and the elasticity of demand for the product. If demand is not completely inelastic, 
the full amount of the price increment cannot be shifted forward. The problem is 
analogous to that which involves the imposition of a tax. Anderson, Taxation and the 
American Economy 72-94 (1951); von Mering, The Shifting and Incidence of Taxa- 
tion (1942). In the usual Robinson-Patman situation the likelihood of shifting is 
much less since there one buyer (or more) pays a higher price than that charged his 
competitors. The demand schedule which he confronts for the product involved is 
usually highly elastic at prices greater than that charged by his rival sellers. Accord- 
ingly it can be doubted whether he can shift forward any significant portion of the 
discriminatorily higher price to his customers. 
112 This kind of situation is suggested in Sano Petroleum Corp. v. American Oil 
Co., , 187 F. Supp. 345, 357 (E.D.N.Y. 1960). 
13 Experi practitioners in this complex field recognize, of course, that the 
Pie of damages always involves a speculative element. See Loevinger, supra note 55; 
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actual harm is less than that indicated it can always be brought forward 
by the wrongdoer; here also the burden is properly allocated. As a 
basic assessment, therefore, the writer submits that the automatic 
damages formula, measuring the harm inflicted by the amount of the 
discrimination adjusted according to the relevant volume of commerce, 
is an acceptable instrument, fair and consistent with the view that 
private enforcement of the law should be encouraged rather than 
frustrated through a demand for proof so precise that the “guilty” are 
actually preferred. 

In addition, it should not be forgotten that one of the major objec- 
tives of the Robinson-Patman Act was to secure equal treatment in 
the marketplace. To the very considerable extent, therefore, to which 
the formula approach contributes to the achievement of this objective, 
it carries with it special merit. Certainly the law’s deterrent capacity 
would be greatly accentuated if a seller who chooses to deal with com- 
peting buyers on illegal discriminatory terms runs the risk of being 
compelled to confer on the unfavored the monetary equivalent of the 
special treatment given to the preferred parties. This would represent 
a far stronger remedy than now exists, for it is becoming increasingly 
evident that a Robinson-Patman violator need have little fear of 


encountering, and practically none of losing, a suit for damages; 
hence his only concern is being issued an FTC cease and desist order, 
or what represents a mere slap-on-the-wrist, if it even amounts to 
that. 


IV. Conciusion: A NEED ror REFORM 


Judged by the available evidence, private enforcement of the 
Robinson-Patman Act has not contributed significantly to the realiza- 
tion of the two basic objectives of intensifying enforcement (and 
thus deterrence) and of providing relief to those injured through 
violation. There is no need to review further the various reasons 
which, in combination with one another, largely explain the near 


McConnell, supra note 25, at 348. And when confronted with the serious implications 
of demanding excessive exactness in the calculation of damages, the courts will some- 
times also recognize this fact. Thus, “the damages recoverable under the Federal 
Anti-trust Law. . .. must be actual damages and not speculative or conjectural. The 
uncertainty, however, which precludes the recovery of particular damages is uncer- 
tainty as to whether they are the result of the tortious acts of the defendant, rather 
than uncertainty as to amount, and the fact that damages cannot be calculated with 
mathematical exactness does not make them so uncertain as to bar recovery.” Twen- 
tieth Century-Fox Film Corp. v. Brookside Theatre Corp., 194 F.2d 846, 855 (8th 
Cir.), cert. denied, 343 U.S. 942 (1952). And see also the important language of 
the Supreme Court in the Bigelow decision, supra note 108, at 264; and in Bruce’s 
Juices, Inc. v. American Can Co., 330 U.S. 743, 752 (1949). 
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impotency of private action. Rather our attention should be turned 
to the finding of remedies which will mitigate their impact. This is 
no easy task; yet new approaches must be devised if private enforce- 
ment is to be more than simply a symbol of legislative interest. In 
the pages which follow several proposals are outlined (and the writer 
emphasizes the latter word, for many additional details would have to 
be considered if these proposals were to be incorporated in legislation) 
which have as their principal, though not exclusive, objectives the crea- 
tion of an easier approach to the issue of damage measurement and a 
simpler, less formal procedure for claims resolution—a procedure that 
would also more closely coordinate the techniques of private and 
public enforcement. 


Proposals for Reform. 


First, to increase substantially the impact of private action, a statu- 
tory formula for the measurement of damages should be adopted and 
made available to those who wish to rely upon it in establishing their 
claims."** This approach seems imperative if the manifestly serious 
consequences of the prevailing judicial attitude, which make it ex- 
tremely difficult, nearly impossible, to secure a damage award even 
where a violation is conclusively established, are to be effectively and 
expeditiously countered. New legislation is urgently needed which 
will remove from plaintiffs’ shoulders the onerous task of proving their 
damages in compliance with the exceptionally rigorous and unjustifi- 
able demands of recent court decisions. 


In making this recommendation the writer proceeds in the belief 
that where there is discrimination, in price or in other important vari- 
ables, it is to be expected that a disfavored party will sustain some 
injury. This seems particularly evident insofar as discrimination in 
price is concerned, whether it be in the primary or secondary line; the 
consequences of discrimination in the provision of payments for or of 
services and facilities are less visible, but are nonetheless real and 
consequential. 


114 Interestingly, the original version of the Robinson bill provided that damages 
arising out of its violation were to be “the amount of the forbidden discrimination or 
allowance .. . limited to the volume of the plaintiff’s business in the goods concerned, 
or the amount which he would have received had the allowance been granted to all on 
the equal basis which the bill requires.” S. 3154, 74th Cong., 2d Sess. (1936). This 
particular provision was substantially preserved in the bill as approved in the Senate. 
80 Cong. Rec. 3115-16, 6283, 6436, 8418 (1936). However, it was eliminated in con- 
ference without explanation, the apparent victim of inevitable legislator bargaining. 
Patman, op. cit. supra note 16, at 325. 
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Accordingly, it is proposed that it be provided by law that damages 
arising out of a Robinson-Patman violation shall be deemed equal to 
the pecuniary amount or equivalent of the prohibited discrimination, 
payment, or grant involved in the violation. More specifically, in the 
case of section 2(a), this would be the difference between the price 
given the preferred buyer and that charged to other, disfavored pur- 
chasers (example: buyer A is charged $1.00 per unit of a certain 
product that is sold contemporaneously to competing buyer B for 90 
cents; A could claim 10 cents for each item he purchased from the 
seller during the indicated period of unlawful discrimination); in the 
case of sections 2(c) and 2(d), the difference between the amount 
paid or the allowance provided the preferred buyer and either zero 
or the amount paid (whichever was greater) to the disfavored pur- 
chasers (example: a seller provides purchaser X with a special adver- 
tising allowance of $100 per month, but denies this to Y; Y could 
demand an amount equal to $100 multiplied by the number of 
months involved); and in the case of section 2(e), the difference 
between the value of the “service or facility” furnished the preferred 
party (measured in terms of the market value of the “service or 
facility,” i.e, what it would cost another buyer to purchase or other- 
wise obtain a similar item) and either zero or the value of the “services 
or facilities” supplied the claimant (example: buyer G is provided 
with a special advertising display which could be procured in the 
open market for $200; buyer H, denied such a display, could claim 
the sum of $200).*® Naturally these elaborations and examples do not 
cover all possible situations; but they are sufficient to suggest the 
broad lines of approach to the specific problems to be faced, which 
admittedly are not always easily resolved in the ad hoc tradition. 

Some more particularized definition clearly would be essential if the 
formula were to be used in the so-called primary line cases. Discussed 
earlier, these are typified by a common instance of geographic price 
discrimination. For example, suppose that a seller of beer cuts prices 
in one city located in its three-state distribution area from the usual 
$3.00 per case to $2.00. To meet this price reduction competitors will 
almost invariably be compelled to reduce their prices also. Where 
these war-like conditions lead to a violation of Robinson-Patman, as 

115 In the case of either section 2(d) or 2(e) the plaintiff might not be entitled to 
the precise equivalent of what was given the preferred party, for the law only requires 
proportionally equal treatment. Accordingly the defendant might offer evidence to 
show that the plaintiff did not merit the full amount _claimed, but only some lesser 


figure. The defendant’s right to offer such evidence in rebuttal or in mitigation is 
discussed later in the text. 
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they easily can,"* the statutory formula should permit any of the viola- 
tor’s antagonists, who are themselves free of wrong, to claim as damages 
a sum equal to the difference between the gross revenue actually re- 
ceived and the revenue they would have realized if the price level from 
which the violator deviated were to have been maintained uniformly. 
In the example noted above, the other beer sellers could thus claim as 
their damages a sum equal to the difference between their actual 
revenue derived from the sale of beer during the period of violation and 
the revenue they would have received if the $3.00 price had prevailed. 
It should be emphasized at this point that the relevant base price is 
that from which the seller has deviated in the fashion required for a 
violation of the law. Thus if the beer seller in the foregoing illustra- 
tion had reduced its price generally to $2.50 per case, either before 
making the spot price cut or while that was in effect, then the other 
sellers could claim only the difference in revenue based on that figure 
rather than on the $3.00 price. 

Several other aspects of the proposal merit elaboration. For one, 
in considering any of the preceding examples, or the operation of the 
formula generally, it must be kept in mind that the issue of damage- 
calculation arises only if it has first been established that the defendant 
has in fact violated the law. Hence, it is to be assumed that the defend- 
ant has already had the opportunity to assert such defenses as cost 
justification, good faith meeting of competition, proportionality, and 
that, if raised, they have been rejected. Thus in dealing with the 
matter of damages we are confronted with a defendant whose guilt has 
been determined in accordance with the existing substantive statutory 
scheme. Hence, to the extent the formula may be imprecise in its 
estimate of the harm incurred, that risk of error is being placed 
squarely on a law violator—where it rightly seems to belong, rather 
than, as it seems at present, on the innocent. 

However, any fear of injustice that use of this suggested technique 
might generate could be largely alleviated by allowing a defendant to 
offer rebuttal evidence tending to show that the actual injury is less 
than that indicated by the formula (or that the formula has been 
incorrectly applied in the instant case). The burden here would rest 
clearly on the defendant to offer convincing evidence in support of 
its contention. From a purely administrative standpoint, of course, 
it would be better to treat the formula as providing the equivalent of 


116 See, e.g., FTC v. Anheuser-Busch, Inc., 363 U.S. 536 (1960); Moore v. Mead’s 
Fine Bread Co., 348 U.S. 115 (1954). 
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liquidated damages, analogous to the present treatment of design 
patent infringement; if this approach were taken, the formula wo 

f t;"7 if this h taken, the f la would 
be regarded as establishing damages conclusively—not subject to modi- 
fication. On balance, however, it seems preferable to allow the wrong- 
doer to offer evidence tending to show that the result produced by 
the damage formula, in the given case, does not accurately portray 
the damage actually inflicted. The net result, therefore, is to shift to 
the defendant, that is, the law breaker, the burden of showing the 
actual injury; otherwise the formula estimate will be accepted. 

“One Tast feature of this recommendation deserves special emphasis: 
use of the statutory formula would not be compulsory. Plaintiffs 
could elect to use other approaches for the determination of their 
damages; but in doing so their election would be deemed binding 
whenever an action for damages was first initiated in an appropriate 
forum. This option, though, should be made explicit in any imple- 
menting legislation, so that plaintiffs would not be restricted to the 
amount suggested by the formula. It is to be expected, however, 
that most plaintiffs would use the formula, especially in cases arising 
out of secondary line discrimination. 

Second, to provide a simpler, more flexible procedure for the con- 
sideration of damage claims arising out of Robinson-Patman violations 
and also to better coordinate the activities of public and private 
enforcers, the FTC should be partly cast in the mould of the Inter- 
state Commerce Commission so that private parties could seek repara- 
tions directly through its intercession, without the initial necessity of 
going to court at all.** Admittedly this is a far-reaching proposal, but 
its probable benefits appear so great that it is worthy of serious con- 

117 For the infringement of a — patent the ome is entitled to the infringer’s 
total profit, “but not less than $250 35 U.S.C. § 289 (1958). An analogous 
situation prevails in the case of copyright infringement, where the relevant statute 
sets forth specific dollar amounts, varying with the nature of the copyrighted matter, 
which the court may use in assessing damages. For example, in the case of a painting, 
the figure is $10 for every infringing copy made or sold by or found in the possession 
of the infringer, with a ceiling of $5,000. 17 U.S.C. § 101(b) (1958). 

118 The original Act to Regulate Commerce authorized those seeking damages from 
a carrier either to sue in federal court or to make complaint to the Commission. If 
the latter course is elected the agency may make an award and if the carrier refuses 
to pay, the instigating party seeks enforcement in a federal court, relying on the ICC 
order as “prima facie evidence of the facts therein stated.” 24 Stat. 384 (1887) (now 
49 U.S.C. § 16(2) (1958) ). If a shipper elects to sue initially in court he will general- 
ly be turned away under the primary jurisdiction doctrine. Texas & Pacific Ry. v. 
Abilene Cotton Oil Co., 204 U.S. 426 (1907). In providing for direct access to the 
Commission, Congress’ purpose apparently was “largely to render somewhat less 
formidable the task of obtaining redress for injuries sustained in consequence of viola- 
tions of the Act by the carriers, particularly since individual claims are usually 


small.” Sharfman, The Interstate Commerce Commission 333 (1936). For a 
careful survey of ICC reparations procedure, see Sharfman, id. at 329-59. 
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sideration. Specifically it would involve statutory authority for claims 
to be filed with the FTC for injury sustained as a consequence of 
Robinson-Patman violation. The party filing the claim would be 
obligated to establish violation of the law and also to prove his damages, 
though in this regard he would have available the statutory formula. 
(In fact, the statutory formula might be made available only in repara- 
tions procedures before the FTC; this would force those wishing to 
rely on other approaches for the calculation of harm to file their suits 
in court.) 


In implementing this procedure the FTC most likely would create 
an administrative unit having as its sole responsibility the processing of 
claims, including provision for formal hearings. Probably some sort of 
informal procedure would also be developed, so that some—perhaps 
most—of the claims could be disposed of without the need for going to 
actual “trial.” Moreover, the Commission might very well want to 
coordinate its enforcement activities directly with the damage claims 
of private parties. For example, whether stemming from its own sur- 
veillance or whether inspired by claims which had been filed with it, 
the FTC might file a formal complaint and hold out the opportunity, 
for a limited period of time, for financially interested private parties 
to participate in the proceedings as a matter of course. If a violation 
were then established, the hearing examiner, or the reparations unit, 
could immediately take up the question of damages, relying on the 
record which had been assembled."* 


Regardless of the way in which the Commission’s damage award 
was arrived at, it would be enforceable, in the event of non-compli- 
ance, at the instance of the party in whose favor it was returned, 
through suit in a federal district court. This is the same kind of 


119 Conceivably the courts could function in a somewhat similar fashion. Judge 
Jerome Frank once suggested that after a private party had established his claim for 
damages, all other parties likewise situated be notified and allowed to intervene. 
Judgment would then be entered in favor of all such parties in one proceeding. York v. 
Guaranty Trust Co., 143 F.2d 503, 528-29 (2d Cir. 1944). It is doubtful, however, 
whether this alone would greatly aid in resolving the basic problem. As has been 
discussed earlier, the most difficult hurdle involves the proof of damages, and even in 
the system advocated by the late Judge Frank each of the intervening parties would 
have to establish his own damages. Of course, if a statutory damage formula were 
available, the Frank proposal might very well be both feasible and a major aid to 
private enforcement. 

20 A further modification in the law would be needed if damage awards made by 
ie Commission were to be trebled, for the law in this respect now deals only with 
court-entered awards. Such an extension could be accomplished without undue diffi- 
culty. Certainly, though, those who have long urged a shift from mandatory to dis- 
cretionary trebling, or simply a provision for the recovery of actual damages, would 
on that occasion renew their contentions with increased vigor. And quite conceivably 
they would find new supporters if the two main proposals advanced in the text were 
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procedure that has been employed in the case of reparations awards 
handed down by the ICC for more than 75 years. However, one 
variation might be made: when sued upon in court ICC awards are 
now regarded only as prima facie evidence of the facts they recite, 
but there seems to be no good reason why such an award, whether 
entered by the ICC or the FTC, should not by law constitute con- 
clusive evidence of its facts and ultimate findings if they are supported 
by the evidence taken by the administrative agency. 

It must be acknowledged readily, of course, that in imposing this 
new responsibility on the FTC a significant expansion in its current 
scale of operations would be necessitated. Accordingly, in authorizing 
this reparations-type procedure it would have to be understood clearly 
that a substantial budgetary increase would be imperative and that if 
this were not forthcoming, many of the Commission’s already existing 
functions, such as the enforcement of section 7 of the Clayton Act, 
might have to be curtailed—and certainly this would be highly un- 
desirable. But with appropriate additions to its staff the Commission 
certainly could handle the job without hampering significantly the 
performance of its other important tasks. The ICC now operates in 
such a manner, without apparent difficulty,’ as does the Department 


of Agriculture in its administration of the Perishable Agricultural 
Commodities Act.’*? And the greater efficiency with which private 
actions might thus be handled, coupled with the decreased burden 
that would be imposed on the courts, might well make it less costly in 
the long-run, all factors considered. 

Certain other proposals deserve mention, their importance and rele- 
vance depending in large measure on whether either of the two fore- 


to be adopted, for then the absence of mandatory trebling might be much less of a 
deterrent to the initiation of damage proceedings than would otherwise be true. On 
the question of a change from mandatory trebling, see (pro) 1955 Antitrust Report 
379; (con) McConnell, supra note 25; Schwartz, in 1955 Antitrust Report 388. 


121[n the calendar year 1960 the Interstate Commerce Commission received 86 
reparations complaints and issued 35 formal orders with an aggregate value of over 
$544,000. Apparently, however, most of the conflicts are settled informally, probably 
on terms almost as favorable as could be obtained by invoking the formal procedures. 
The ICC seems, in fact, to place heavy emphasis on informal means for the resolution 
of many different kinds of shipper-carrier disputes. See 74th ICC Ann. Rep. 42-43 
(1960). 

122 46 Stat. 531 (1930), as amended, 7 U.S.C. §§ 499a-499s (1958). The Act con- 
tains a procedure for the enforcement of private claims very much like that found in 
the Interstate Commerce Act. Implementation is by the Department of Agriculture, 
which has developed elaborate reparations machinery, formal and informal. A com- 
prehensive description of the relevant administrative process is in Endres, Reparations 
Procedure Under the Perishable Agricultural Commodities Act of 1930, 28 Geo. Wash. 
L. Rev. 719 (1960). 
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going recommendations were to be adopted. Three such proposals are 
set forth below. 


Third, private parties should be authorized to intervene as a matter 
of right in cases before the Federal Trade Commission and be per- 
mitted to adduce evidence, relevant to the issues being considered, 
which bears specifically upon their prospective damage claims.’ 
In doing so their objective, of course, would be to secure a finding with 
respect to such facts which could then be used, in conjunction with 
the decision itself, as prima facie evidence in a subsequent private suit. 

Fourth, to ease the serious difficulties typically encountered by 
plaintiffs in their endeavors to procure evidence of violation and 
damages, the fruits of FTC investigations should be made more readily 
available than they are at present. At the very least any complaint 
brought by the Commission, whether or not it is concluded by a con- 
sent settlement, should be open to public examination and should recite 
the complete details of the alleged violation, including the dates, prices 
or other sources of discrimination, names of the pertinent parties, and a 
list of the witnesses who would be called in support of the allegation 
if the proceeding were to be contested. In addition, upon appropriate 
demand, the FTC should provide either the full record or a detailed 
abstract of its investigation in any case which has culminated in the 
issuance of a complaint. The Commission should be given considerable 
discretion in honoring this kind of request, so that it could continue 
its policy of protecting trade secrets and shielding witnesses who 
ask that their identity not be disclosed.’** But even limited in this 
fashion, the investigatorial report could provide the evidence (or 
the leads to it), essential to the prosecution of a suit for damages, which 
well might otherwise be out of the practical reach of a party of limited 
financial resources. 

123 At the present time one may seek to intervene in proceedings before the Com- 
mission “upon good cause shown.” There is no right of intervention in any situa- 
tion. 15 U.S.C. § 45(b) (1958). Intervention in a civil court action, of course, is 
governed by Rule 24 of the Federal Rules of Civil Procedure. Here, also, the matter 
is one of discretion. See United States v. American Society of Composers, Authors & 
Publishers, 11 F.R.D. 511 (S.D.N.Y. 1951). Compare the situation under section 
16(b) of the Securities Exchange Act of 1934, 48 Stat. 896, 15 U.S.C. § 78p(b) (1958), 


where shareholders have an absolute right to intervene in an action by the corporation 
to recover certain types of profits. See Pellegrino v. Nesbit, 203 F.2d 463 (9th Cir. 
1953). 


124 The Commission has been careful to protect secret processes or formulas, but it 
has a aye these items from mere confidential business information which it 
generally feels should be made part of the public record. See H. P. Hood and Sons, 
Inc., CCH Trade Reg. Rep. 4 29,461 (No. 7709, 1961). Cf. Pure Oil Co., CCH Trade 
Reg. Rep. 4 29,204 (No. 6640, 1960) ; Joseph A. Kaplan and Sons, Inc., CCH Trade 
Reg. Rep. 4 29,193 (No. 7813, 1960). 
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Perhaps, it is certain to be argued, this change in policy would have 
some significant disadvantages. For one thing it might engender more 
contested proceedings by destroying one of the principal benefits 
now inherent in a consent settlement—namely secrecy. However, this 
risk would probably be less serious than might at first be surmised 
since there still would be great value in not forcing a case to a con- 
tested resolution.” Another risk is that by forcing the Commission to 
function more in the public eye many practices of business firms now 
shielded from the inquiring gaze of their competitors would be re- 
vealed. But in most of the damage cases the relevant information is 
almost always historical and will offer limited guidance to the firm’s 
current conduct; and where trade secrets are involved, the Commission 
could still erect ample safeguards. A further danger might lie in the 
fact that the possibility of ultimate public disclosure of the contents 
of an investigation might impede FTC enforcement by causing wit- 
nesses to be less cooperative. Yet here, too, the Commission could 
agree to keep secret the names of witnesses who wanted this protection. 

In each instance of contemplated hardship that might emerge from 
a policy of opening the FTC files or of detailing an accusation, ways 
are available, therefore, to reduce or eliminate the danger. And 
to the extent that some of the fears were realized, they are more 
than balanced by the aid which these adjustments in policy would give 
to private parties. Their suits, it must be remembered, are designed to 
contribute to the law’s deterrent capacity, and without detailed evi- 
dence of violation plaintiffs simply cannot fulfill their role. 


Fifth, regardless of the forum, when a private party is awarded 
damages, he should be given an additional sum sufficient to cover all 
of his reasonably necessary costs; at the present time only taxable 
expenses are allowed. Clearly this change would represent an impor- 
tant modification in the law. While it would produce considerable 
controversy as the parties debated the necessity of given items of 
expense, this would be nothing new; such battles are commonplace 
even now. In any case the change is vital, and should be made, for 
the cost hurdle is one of the most serious impediments to effective 
private enforcement of the Robinson-Patman Act. Some of the antici- 
pated difficulty, though certainly not all, might be alleviated by placing 
the burden on the defendant to show that certain expenses were not 
“reasonably necessary.” Moreover, if a statutory damage formula 


125 Most importantly, and as previously discussed, a consent settlement cannot be 
used as evidence of violation in a private damage action. See note 23 supra. 
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were available, along with a less formal reparations procedure imple- 
mented by the FTC, the costs of making out a damage claim would be 
far less, and the proceedings simpler and more easily controlled than 
they are at present. 


A Final Word 


As a parting comment, it should be stressed that this article reflects 
no position relative to the substantive economic merit of the Robinson- 
Patman Act. If the legislation is unwise, or is in need of substantive 
reform, as this writer (along with many others) tends to believe, 
obviously we should also be about that task. But the law as it stands 
should be enforced rather than covertly frustrated; one means of 
implementation upon which Congress has explicitly relied is the private 
suit for damages; and that particular mode of enforcement has proved 
markedly inadequate, for a number of reasons discussed in this article. 
Our reaction to this finding can take either of two principal forms. On 
the one hand, we could abolish private enforcement and rely exclu- 
sively on the instruments of public action. In the writer’s view this 
would be unwise; private action does have distinct advantages which 
are worth preserving. Thus, the wisest course of action is to make 


such modifications in the law, however startling they may at first seem, 
as are necessary to render private enforcement of the Robinson- 
Patman Act a truly effective instrument of regulatory policy. 





THE LEGAL INJURY REQUIREMENTS AND 
PROOF OF DAMAGES IN TREBLE DAMAGE 
ACTIONS UNDER THE ANTITRUST LAWS 


E. Compton Timberlake* 


I. INTRODUCTION 


The number of private treble damage actions based on claimed 
violations of the antitrust laws has resulted in a host of decisions deal- 
ing with two subjects which, though connected, are often confused: 
(1) the fact of damage and (2) the amount of damages. The number 
of private actions filed in the electrical industry since the Philadelphia 
electrical cases may contribute heavily to the development of the law 
in the areas dealt with herein. Whether the particular plaintiff 
actually suffered any damage at all and, if so, the amount thereof are 
matters which must be proved in each case. Whether they can be 
proved and how they may be proved will, in all probability, be 
vigorously disputed and many interesting decisions should result. 
This, together with the increasing number of private actions in 
various industries calls for an examination of what principles are 
firmly established, the areas now in dispute, and an attempt to 
predict how future decisions may affect this important aspect of 
antitrust law. 

The Clayton Act provides that: “Any person who shall be in- 
jured in his business or property by reason of anything forbidden 
in the antitrust laws may sue . . . and shall recover threefold the 
damages by him sustained. . . .”* Thus, the essentials of a private 
antitrust proceeding are: (1) violation of the antitrust laws; (2) 
injury to the plaintiff's business or property resulting from such 
violation; and (3) proof of the amount of damages.? 

Consideration will be given first to the factors involved in deter- 

*LL.B., The George Washington University Law School, 1939; Member of the 
Bar of the Supreme Court of the United States, the District of Columbia and the 
State of New York; Legal Department of Paramount Pictures Corporation; Lec- 
turer, New York Law School. 

138 Stat. 731 (1914), 15 U.S.C. § 15 (1958). 

Kinnear-Weed Corp. v. Humble Oil & Refining Co., 214 F.2d 891, 893 (Sth Cir. 
1954), cert. denied, 348 U.S. 912 (1955); Hudson Sales Corp. v. Waidrip, 211 F.2d 
268, 274 (5th Cir.), cert. — 348 U.S. 821 (1954) ; Alexander v. Texas Co., 165 


F. Supp. 53, 56 (W.D. La 1958) ; Banana Distrib., Inc. v. United Fruit Co., 162 
F. Supp. 32 (S.D.N.Y. 1958), rev'd on other grounds, 269 F.2d 790 (2d Cir. 1959). 


[ 2311 
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mining whether there has been an injury to the plaintiff’s business 
or property such as would serve as the basis for an antitrust suit. 
This is generally referred to as the fact of damage and includes not 
only what must be shown as a factual matter demonstrating the 
legal injury, but also the question of whether one who has suffered 
injury has legal standing to maintain the action. 


Il. Tue Fact or DAMAGE 


The Injury Claimed Must Be Different From That Suffered by the 
Public Generally. 


Since the statute which gives the private litigant the right to sue 
imposes the basic requirement that there be injury to the plaintiff's 
business or property, it has been held repeatedly that the gist of the 
action is legal injury—not mere violation of the statute.* The damage 
for which recovery may be had in a civil action must be proximately 
related to the conspiracy; recovery for a statutory violation is not 
based on the conspiracy itself but on injury to the plaintiff produced 
by specific overt acts pursuant to the conspiracy.* The “mere 
existence of a violation is not sufficient ipso facto to support the 
action” * and a “private person has no right to complain of a viola- 
tion of §1 or §2 as such, nor does such a violation per se give a 
private cause of action.” * Since a private plaintiff may not func- 
tion as the Attorney General of the United States and a private 
action is not supported merely by a violation of the statute, or by 


3 Keogh v. Chicago & N. W. Ry. Co., 260 U.S. 156, 165 (1922) ; Stearns v. Tinker 
& Rasor, 252 F.2d 589, 605 (9th Cir. 1957) ; Turner Glass Corp. v. Hartford-Empire 
Co., 173 F.2d 49 (7th Cir.), cert. denied, 338 U.S. 830 (1949); Burnham Chemical 
Co. v. Borax Consol., 170 F.2d 569, 571 (9th Cir. 1948), cert. denied, 336 U.S. 924 
(1949) ; Triangle Conduit & Cable Co. v. National Electric Prods. Corp., 152 F.2d 
398 (3d Cir. 1945); Glenn Coal Co. v. Dickinson Fuel Co., 72 F.2d 885, 887 (4th 
Cir. 1934) ; Alexander Milburn Co. v. Union Carbide & Carbon Corp., 15 F.2d 678, 
683 (4th Cir. 1926), cert. denied, 273 U.S. 757 (1927); Jack v. Armour & Co., 291 
Fed. 741, 745 (8th Cir. 1923); Locker v. American Tobacco Co., 218 Fed. 447 (2d 
Cir. 1914) ; Central Coal & Coke Co. v. Hartman, 111 Fed. 96, 98 (8th Cir. 1901); 
Klein v. Lionel Corp., 130 F. Supp. 725, 728 (D. Del. 1955). 

4Tepler v. Frick, 204 F.2d 506 (2d Cir. 1953); Suckow Borax Mines Consol. v. 
Borax Consol., 185 F.2d 196 (9th Cir. 1950), cert. denied, 340 U.S. 943 (1951); 
American Potato Dryers v. Peters, 184 F.2d 165 (4th Cir. 1950), cert. denied, 340 
U.S. 930 (1951); Turner Glass Corp. v. Hartford-Empire Co., supra note 3; Maltz 
v. Sax, 134 F.2d 2 (7th Cir.), cert. denied, 319 U.S. 772 (1943); Sargent v. NBC, 
136 F. Supp. 560, 566 (N.D. Cal. 1955); Volk v. Paramount Pictures, 91 F. Supp. 
902 (D. Minn. 1950); Cinema Amusements v. Loew’s, Inc., 85 F. Supp. 319, 327 
(D. Del. 1949); Revere Camera Co. v. Eastman Kodak Co., 81 F. Supp. 325, 330- 
31 (N.D. Ill. 1948); Westor Theatres v. Warner Bros. Pictures, 41 F. Supp. 757, 
763 (D.N.J. 1941). 
waa rein v. Thomson, 138 F.2d 875, 881 (7th Cir. 1943), cert. denied, 322 U.S. 

3 ‘ 

6 Wolfe v. National Lead Co., 15 F.R.D. 61, 63 (N.D. Cal. 1953). 
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a violation of a previously entered government decree,’ it has been 
said that forbidden acts proved in a criminal action are not relevant 
in a civil action unless they caused private damage.* These principles, 
basic in a private action for treble damages under the antitrust laws, 
lead inevitably to the proposition that the cause of action of each 
plaintiff is a separate cause of action and is “of a sort personal to 
the plaintiff” * and that an allegation of injury suffered by a private 
plaintiff must be different from that sustained by the plaintiff as a mem- 
ber of the community.’® 

To state it somewhat differently, the term “business or property” 
is used in the act in the ordinary sense and denotes a commercial 
venture or enterprise."* It is only for injuries to such business or 
property that the statute authorizes recovery. 


7 United States v. Borden Co., 347 U.S. 514, 519 (1954) ; Independent Theatres, 
Inc. v. American Broadcasting Co., 179 F. Supp. 489, 490 (S.D.N. Y. 1959) ; Sablos- 
ky v. Paramount Film Distrib. Corp., 137 F Supp. 929 (E.D. Pa. 1955) ; Slick 
Airways v. American Airlines, 15 F.R.D. 175, 178 (D.N.J. 1954) ; Ronson Patents 
Corp. v. Sparklets Devices, 112 F. Supp. 676, 686 (E.D. Mo. 1953) ; Zenith Radio 
Corp. v. RCA, 106 F. Supp. 561, 576 (D. Del. 1952) ; Brownlee v. Malco Theatres, 
99 F. Supp. 312, 317 (W.D. Ark, 1951); Tivoli Realty, Inc. vy. Paramount Pictures, 
Inc., 80 F. Supp. 800, 803-04 (D. Del. 1948). 

8 Turner Glass Corp. v. Hartford-Empire Co., supra note 3, at 51-52; Burnham 
Chemical Co. v. Borax Consol., supra note 3, at 571, 575-76; Klein v. Lionel Corp., 
130 F. Supp. 725, 728 (D. Del. 1955) ; Wolfe v. National Lead Co., supra note 6. 

® United States v. Borden Co., 347 U.S. 514, 518 (1954); accord, Sunbeam Corp. 
v. Payless Drug Stores, 113 F. Supp. 31, 42 (N.D. Cal. 1953); Tivoli Realty, Inc. 
y. Paramount Pictures, Inc., supra note 7. 

10 Beegle vy. Thomson, supra note 5; Boerstler v. American Medical Ass’n, 16 
F.R.D. 437, 444 (N.D. Ill. 1954) ; Myers v. Shell Oil Co., 96 F. Supp. 672, 674 (S.D. 
Cal. 1951). Of course, where there is no violation of the statute, in that the public 
interest is not prejudiced, there can be no recovery in a private action. Miller 
Motors v. Ford Motor Co., 252 F.2d 441, 447-48 (4th Cir. 1958); Kinnear-Weed 
Corp. v. Humble Oil & Refining Co., supra note 2, at 983-94. 

11 Peller vy. International Boxing Club, 227 F.2d 593, 595-96 (7th Cir. 1955); 
Broadcasters, Inc. v. Morristown Broadcasting Corp., 185 F. Supp. 641, 644 (D.N.J. 
1960) ; Image and Sound Service Corp. v. Altec Service Corp., 148 F. Supp. 237, 
239 (D. Mass. 1956); Brownlee v. Malco Theatres, 99 F. Supp. 312, 316-17 (W.D. 
Ark. 1951), In Roseland v. Phister Mfg. Co., 125 F.2d 417, 419 (7th Cir. 1942), 
the court said: 

It signifies ordinarily that which habitually busies, or engages, time, attention 

or labor, as a principal serious concern or interest. In a somewhat more truly 

economic, legal and industrial sense, it includes that which occupies the time, 

attention, and labor of men for the purpose of livelihood or profit,—persistent 

human efforts which have for their end pecuniary reward. It denotes “the 

employment or occupation in which a person is engaged to procure a living.” 
A plaintiff who is not actually engaged in business but has only the expectation of 
doing so is not entitled to sue. Broadcasters, Inc. v. Morristown Broadcasting 
Corp., supra. 

While it has been said that plaintiff must “be in an actual going business,” La 
Rouche v. United Shoe Mach. Corp., 166 F. Supp. 633, 635 (D. Mass 1958), it is 
believed that it is sufficient if plaintiff’s proof clearly demonstrates that it intended 
and was prepared to go into business and but for the violation would have done so. 
See Triangle Conduit & Cable Co. v. National Electric Prods, Corp., 152 F.2d 398 
(3d Cir. 1945); Pennsylvania Sugar Refining Co. v. American Sugar Refining Co., 
166 Fed. 254, 260 (2d Cir. 1908); American Banana Co. v. United Fruit Co., 166 





234 THE GEORGE WASHINGTON LAW REVIEW 
The Injury Must Be the Direct and Proximate Result of the Violation. 


Since section 4 of the Clayton Act” creates a right of action only 
for injuries sustained “by reason of anything forbidden in the anti- 
trust laws,” a private plaintiff must allege and prove that his injuries 
were directly and proximately caused by violation of his rights. 
For example, in Molinas v. National Basketball Association," plain- 
tiff, a basketball player, was drafted by the Detroit Pistons, signed 
a contract and played with that team. After he admitted placing 
wagers on games, he was suspended indefinitely, pursuant to a 
clause in his contract prohibiting gambling. He charged that the 
National Basketball Association and its members had entered into a 
conspiracy in restraint of trade and, among other things, alleged that 
the reserve clause, whereby players were allocated among the league 
teams and through which a team holding a player’s contract was 
given an option to renew it each year, was an unreasonable restraint 
of trade. The court held for the defendant finding that the plaintiff 
failed to prove that the reserve clause had injured him.** The court 
found that there was no causal connection whatsoever between the 
reserve clause and any damage sustained by plaintiff; that plaintiff 
suffered no damage when he signed the contract; that he was not 
displeased with playing for the Pistons; that the refusal of other 
teams to sign him after the suspension for gambling was due to the 
suspension, rather than the reserve clause; and that the “teams would 
obviously have refused to deal with the plaintiff even if the reserve 
clause had never existed.” ** 


Another illustration of the principle that an alleged violation is 
not sufficient by itself to serve as the basis of a private action, unless 
it directly causes injury to the plaintiff, is found in Robinson v. 
Stanley Home Products, Inc.® Defendant Plura manufactured plastic 


Fed. 261, 264 (2d Cir. 1908); Thomsen v. Union Castle Mail S.S. Co., 166 Fed. 
251, 253 (2d Cir. 1908) ; Washington Professional Basketball Corp. v. National 
Basketball Ass’n, 147 F. Supp. 154 (S.D.N.Y. 1956); Goldman Theatres, Inc. v. 
Loew’s, Inc., 69 F. Supp. 103 (E.D. Pa. 1946), aff'd, 164 F.2d 1021 (3d Cir.), cert. 
denied, 334 U.S. 811 (1948). As was said in Delaware Valley Marine Supply Co. 
v. American Tobacco Co., 184 F. Supp. 440, 443 (E.D. Pa. 1960) : 
The purpose of the anti-trust laws is to promote competition and to prevent 
its restraint. This purpose is no less thwarted when a person who intends and 
is prepared to embark in trade is stopped at the outset, than it is when a 
going business is brought to a standstill. 
12 38 Stat. 731 (1914), 15 U.S.C. § 15 (1958). 
13 190 F. Supp. 241 (S.D.N.Y. 1961). 
14 Td. at 243. 
15 Thid. 
16 178 F. Supp. 230 (D. Mass.), aff’d, 272 F.2d 601 (1st Cir. 1959). 
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cups. Plaintiff was in the business of representing manufacturers 
and had an agreement with defendant Plura to represent it for a 
commission to be paid on all sales in the area. Plaintiff obtained two 
orders from defendant Stanley. Thereafter, Stanley began dealing 
directly with Plura and Plura terminated its agreement with plaintiff. 
The action alleged a violation of the Robinson-Patman Act" in that, 
after the termination of plaintiff’s contract, Plura made sales to 
Stanley at reduced prices. The injury complained of was the loss 
of commission on such sales. The court held that there was no 
causal connection between the difference in price and plaintiff’s loss 
of commission and said: 


Of course, if Plura under whatever agreement it had with plaintiff 
was free to terminate his services, or to deal directly with a custo- 
mer without paying plaintiff any commission on such direct sales, 
plaintiff has suffered no legal injury, even though he may not 
have earned a hoped for commission. If under his agreement with 
Plura plaintiff was entitled to the exclusive right to sell to Stanley 
or was entitled to commissions on all sales to Stanley even though 
he played no part in them, then his injury was caused by Plura’s 
breach of contract, or possibly by wrongful interference by Stanley 
with his contractual relationship with Plura.'® 


Thus, it is firmly established that (1) the injury to a private plain- 
tiff must be the direct and proximate result of the violation of the anti- 
trust laws’® and (2) that the recovery of damages is available only to 
those who have been directly injured.”® Justice Holmes stated the 
principle normally applicable in tort cases saying that “as a general 
tule, at least, a tort to the person or property of one man does not 
make the tortfeasor liable to another merely because the injured 
person was under a contract with that other, unknown to the doer 
of the wrong. . . . The law does not spread its protection so far. . . .” 74 

Numerous cases have dealt with the difficult problem of dis- 


17 49 Stat. 1526 (1936), 15 U.S.C. § 13 (1958). 

18 178 F. Supp. at 233. 

19 Beegle v. Thomson, supra note 5; Hart v. Keith Vaudeville Exchange, 12 F.2d 
341, 345 (2d Cir.), cert. denied, 273 U.S. 703 (1926) ; Jack v. Armour & Co., 291 
Fed. 741, 745 (8th Cir. 1923); Sullivan v. Associated ’Billposters, 272 Fed. 323, 328 
(S.D.N.Y. 1919) ; Rice v. Standard Oil Co., 134 Fed. 464 (C.C.N.J. 1905) ; Klein 
v. Lionel Corp., 130 F. Supp. 725, 728 (D. Del. 1955); Westor Theatres, ‘Inc. v. 
Warner Bros. Pictures, Inc., supra note 4; Ebeling v. Foster & Kleiser, 12 F. Supp. 
489, 491 (W.D. Wash. 1935). 

20 Conference of Studio Unions v. Loew’s, Inc., 193 F.2d 51, 55 (9th Cir. 1951), 
cert. denied, 342 U.S. 919 ne In Chattanooga Foundry & Pipe Works v. City 
of Atlanta, 203 U.S. 390, 399 (1906), the Supreme Court said: “A man is injured 
in his property when his property is diminished.” 

21 Robins Dry Dock & Repair Co. v. Flint, 275 U.S. 303, 309 (1927). 
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tinguishing between injuries which are direct and proximate so that 
they will support a cause of action, and injuries which are so remote 
or incidental that a plaintiff has no standing to sue with respect to 
them.” Judge Kirkpatrick summarized the nature of the problem 


saying: 


In determining the scope of the Act it must be remembered that 
the treble damage feature is an enforcement provision and super- 
imposes a penalty upon compensation. As such it should not be 
literally construed if unreasonable results would be reached by so 
doing. Obviously, there must be a limit somewhere. It is not 
possible to formulate any general rule by which to determine what 
injuries are too remote to bring plaintiff within the scope of the 
Act... 


The Fact of Legal Injury Must Be Proved With Certainty and Will 
Not Be Presumed. 


While injury and damage are the same, the difference between 
injury and damages must be kept in mind.** In private antitrust 
cases the legal injury or, to state it another way, the fact of damage, 
must be proved with certainty, whereas the same degree of certainty 


is not required in proving the amount of damages.** The Supreme 
Court has stated: 


22 Since the Act gives a private cause of action for injuries by reason of the vio- 
lation, it is obvious that injuries resulting from natural competitive factors or from 
other causes are not within the purview of the Act. For example, in Atlas Building 
Prods. Co. v. Diamond Block & Gravel Co., 269 F.2d 950 (10th Cir. 1959), cert. 
denied, 363 U.S. 843 (1960), the court said at 957-58: 

The appellant also complains of the refusal of the trial court to give its re- 
quested instructions on proximate cause. But the jury was told clearly and 
unmistakably that even though it should find that the appellant’s pricing policies 
amounted to actionable price discrimination, the burden was on the appellee 
to establish by a preponderance of the evidence that the losses, if any, were 
proximately caused by such price discriminations ; that loss of business occasioned 
by inability to achieve or maintain an adequate inventory, inability to deliver 
its products to purchasers, by shut downs in its plant, failure of material and 
supplies, or failure to bid on business or solicit purchases, could not be at- 
tributable to the appellant’s pricing policies; and if, therefore, the jury found 
that the loss of business was caused by any of these factors or by legitimate 
competition, their verdict should be for the defendant. The jury was instructed 
in language too clear for doubt that there must be a causal connection between 
the losses sustained, if any, and the unlawful acts of the appellant. Under 
these instructions we think the question of proximate cause was properly sub- 
mitted to the jury. 

23 Harrison v. Paramount, Pictures, Inc., 115 F. Supp. - 317 (E.D. Pa. 1953), 
aff'd, 211 F.2d 405 (3d Cir.), cert. denied, "348 U.S. 828 (1954). 

241In Fleischer v. A.A.P., Inc., 180 F. Supp. 717, 723 (S.D.N.Y. 1959), it was said: 
“The injury under the antitrust laws, if any, was inflicted when the contract was 
made. The period of limitations is not extended by the fact that damages from 
that injury may have continued to accrue.” 

25 Bigelow v. RKO Radio Pictures, Inc., 327 U.S. 251, 264 (1946) ; Story Parch- 
ment Co. v. Paterson Parchment Paper Co., 282 U.S. 555, 562 (1931) ; Eastman 
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[T']here was uncertainty as to the extent of the damage, but there 
was none as to the fact of damage; and there is a clear distinction 
between the measure of proof necessary to establish the fact that 
petitioner has sustained some damage, and the measure of proof 
necessary to enable the jury to fix the amount. The rule which 
precludes the recovery of uncertain damages applies to such as are 
not the certain result of the wrong, not to those damages which are 
definitely attributable to the wrong and only uncertain in respect 
of their amount.?¢ 


The Supreme Court was clearly referring to the fact of legal injury 
when it used the phrase “such as are not the certain result of the 
wrong.” To avoid any confusion, it seems preferable to use the 
phrase “fact of legal injury” as contrasted with the third element of 
a private action, i.e., “the amount of damages.” The plaintiff must 
prove the fact of legal injury with certainty, or to state it in con- 
ventional tort language, “the plaintiff is required to establish with 
reasonable probability the existence of some causal connection be- 
tween the defendant’s wrongful act and some loss of anticipated 
revenue.” ** When the fact of legal injury has been established with 
certainty, then a different standard of proof is applied as to the 
amount of damages.” 

Further, the fact of injury should first be shown before plaintiff 
is allowed to estimate the amount of damages,” and the plaintiff 
“has the burden of furnishing the best available evidence that the 
subject matter permits, as to what the impact of the claimed illegal 
conduct was on its business.” *° These are logical and sound rules, 
since the very essence of the private action is injury to plaintiff’s 
business or property proximately resulting from the violation of 
law.** If a private plaintiff cannot demonstrate clearly that the 
Kodak Co. v. Southern Photo Materials Co., 273 U.S. 359, 379 (1927); Flintkote 
Co. v. Lysfjord, 246 F.2d 368, 392 (9th Cir.), cert. denied, 355 U.S. 835 (1957); 
Wolfe v. National Lead Co., 225 F.2d 427 (9th Cir.), cert. denied, 350 U.S. 915 (1955). 

26 Story Parchment Co. vy. Paterson Parchment Paper Co., supra note 25, at 562. 

27E. V. Prentice Machinery Co. v. Associated Plywood Mills, Inc., 252 F.2d 473, 
477 (9th Cir.), cert. denied, 356 U.S. 951 (1958). 

28 Cameron Iron Works, Inc. v. Edward Valves, Inc., 175 F. Supp. 423 (S.D. Tex. 
1959), aff’d, 286 F.2d 933 (5th Cir. 1961); Dollac Corp. v. Margon Corp., 164 F. 
Supp. 41 (D.N.J. 1958), aff’d, 275 F.2d 202 (3d Cir. 1960); Talon, Inc. v. Union 
Slide Fastener, Inc., 266 F.2d 731 (9th Cir. 1959) ; Turner Glass Corp. v. Hartford- 
Empire Co., 173 F.2 49, 51, 52 (7th Cir.), cert. denied, 338 U.S. 830 (1949) ; Shotkin 
v. General Electric Co., 171 F.2d 236, 238, 239 (10th Cir. 1948) ; Triangle Conduit & 
Cable Co. v. National Electric Prods. Corp., 152 F.2d 398 (3d Cir. 1945). 

29 Flintkote Co. v. Lysfjord, supra note 25. 

30 Riss & Co. v. Ass’n of American Railroads, 190 F. Supp. 10, 18 (D.D.C. 1960) ; 
accord, Rankin Co. v. Associated Bill Posters, 42 F.2d 152, 155-56 (2d Cir. 1930). 


31 An excellent statement of the underlying purpose of the private action is found 
in Hess v. Anderson, Clayton & Co., 20 F.R.D. 466 (S.D. Cal. 1957). 
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claimed violation directly injured his business or property, then the 
court and jury should not be burdened with detailed proof as to 
claimed amount of damages. In such a situation proof as to the 
amount of damages would be irrelevant and the court should grant a 
motion for a directed verdict. 

Proof of a violation of the statute and proof of the amount of 
damages are insufficient without clear and convincing proof of a 
causal relationship, ie., the fact of legal injury. A fairly re- 
cent decision illustrates that the fact of legal injury as a direct 
and proximate result of the violation must be clearly proved and 
will not be presumed. In Talon, Inc. v. Union Slide Fastener, Inc.,* 
an appeal was taken from findings which implicitly held that Union 
had failed to prove either injury to its business or property or that 
its loss of profits was the proximate result of Talon’s unlawful acts. 
Union had made no attempt to show that it had sold fewer zipper 
machines or zippers, or that it was forced to sell its machines or 
zippers at reduced prices, or that it was otherwise impaired or ad- 
versely affected in its business because of the unlawful acts of Talon. 
All that Union offered to prove was that a certified public accountant 
would testify that the items on a schedule regarding estimated net 
profits that should have been earned were based upon a figure of 
10 percent of the invested and borrowed long-term capital and a 
fair return on such investment and that, from an inspection of 
Union’s books, the profits and loss shown on the schedule were a 
true reflection of the books. Upholding the rejection of the testi- 
mony, the court of appeals said: 


Clearly the offer of proof of loss of hypothetical profits which the 
y }} yP P 


trial court rejected did not establish that such loss was a proximate 
result of Talon’s unlawful acts. Contrary to Union’s argument, 
the trial court was not compelled to infer the fact of injury from 
the fact that certain of the unlawful acts of Talon were directed at 
Union.** 


Similarly, in Monticello Tobacco Co. v. American Tobacco Co.,* 
plaintiff could not prevail because of the absence of a showing of 
causal connection between the illegal acts of the defendants and the 
jobber’s refusals to handle plaintiff's products.** A borderline case 

82 266 F.2d 731 (9th Cir. 1959). 

33 Id. at 737-38. 


84 197 F.2d 629 (2d Cir.), cert. denied, 344 U.S. 875 (1952). 
85 See Cameron Iron Works v. Edward Valves, Inc., 175 F. Supp. 423 (S.D. Tex. 
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is E. V. Prentice Machinery Co. v. Associated Plywood Mills, Inc.,** 
where defendant admitted violating the antitrust laws by sending out 
letters to customers of plaintiff asserting that plaintiff's machines 
violated defendant’s patents. As to the fact of damage, plaintiff proved 
a decline in its business immediately after the letters were sent out 
and poor business for months thereafter. In addition, there was evi- 
dence that plaintiff's customers deluged it with calls after the letters 
were received. Defendant’s evidence tended to show that the plain- 
tiffs low level of business was the continuation of a trend which 
had started before the letters were sent out; that general economic 
conditions in the industry had deteriorated; and that plaintiff's custo- 
mers were dissatisfied with plaintiff's machines. The trial court found 
no fact of damage on the grounds that there was customer dissatis- 
faction, but that plaintiff had failed to conduct its business aggressively 
and that the downward trend of business had started before the 
letters were sent out. In affirming, the court of appeals noted that 
the trier of fact could have found causal connection between the 
violation and the loss, but that it was not compelled to do so. It 
seems that the result here might well have been different if there had 
been some direct evidence that customers had withheld patronage. 

It is interesting to contrast these cases with Richfield Oil Corp. v. 
Karseal Corp.,*" where plaintiff argued that having shown the illegal 
restraint applied to its product, it had proved the causal connection 
between the defendant’s wrongful act and the loss of revenue. The 
court of appeals said: “We agree. It seems patent that the restraint 
applied would result in some loss of business.” ** 

Further, the Court of Appeals for the Ninth Circuit in Fox West 
Coast Theatres Corp. v. Paradise Theatres Bldg. Corp.® said that: 
“The mere unlawful combination over a period of time to eliminate 
competition is proof of damage.” “° In that case there was abundant 
proof both of the fact of damage and of the amount of damages and it 
is unfortunate that so loose a statement was made. If it was intended 
to mean that the existence of the conspiracy was a factor to be taken 
into account in determining the amount of damages, then the state- 
ment is consistent with other cases. In such event, however, the court 


1959), aff'd, 286 F.2d 933 (Sth Cir. 1961); Dollac Corp. v. Margon Corp., 164 
F, ou p. 41 ome 1958), aff’d, 275 F.2d 202 (3d Cir. 1960). 
upra note 
2 mt F.2d 709 Pion Cir. 1959), cert. denied, 361 U.S. 961 (1960). 
38 Td. at 713. 
89 264 F.2d 602 (9th Cir. 1958). 
40 Td. at 608. 
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at least should have said “damages” and not “damage.” However, 
if the court intended the statement to mean that legal injury will be 
presumed from the mere continuation of a violation over a long 
period, it is submitted that the statement is erroneous and at variance 
with the weight of authority. There should be no lessening of the 
requirement that a plaintiff must prove the fact of legal injury with 
certainty. The mere fact that there has been a violation of law 
should not itself be used as a substitute for proof that the particular 
plaintiff was injured as the direct and proximate consequence thereof. 
An antitrust action is one requiring the application of accepted tort 
principles. They should not be discarded in the desire to punish 
a violation of the antitrust laws. 


The Target Area Doctrine. 


The public interest in vigilant enforcement of the antitrust laws 
through the instrumentality of the private treble-damage action is 
entirely consistent with the requirement that the private plaintiff in 
fact be directly injured by the antitrust violation.*t This is par- 
ticularly true because of the windfall of treble damages. Where there 
exists a plaintiff directly injured who can sue, if he desires, the public 
policy can be vindicated, and it is neither necessary nor proper, from 
a public policy standpoint, to extend the right to sue to those who 
have not actually been injured or whose injuries are derived through 
the person directly injured. Cases limiting the right to sue and 
demonstrating the reluctance of the courts to permit plaintiffs to 
receive the windfall of treble damages have been numerous. It is 
very significant that “Congress has failed to amend the antitrust 
laws on this point in the face of repeated decisions. It seems to have 
been content for the judiciary to take a position narrower than that 

41 Lawlor v. National Screen Service Corp., 349 U.S. 322, 329 (1955); Karseal 
Corp. v. Richfield Oil Corp., 221 F.2d 358, 365 (9th Cir. 1955); United States v. 
Standard Ultramarine and Color Co., 137 F. Supp. 167, 171 (S.D.N.Y. 1955). As 
was said in Fanchon & Marco v. Paramount Pictures, Inc., 100 F. Supp. 84, 88 
(S.D. Cal. 1951), aff’d, 215 F.2d 167 (9th Cir. 1954), cert. denied, 348 U.S. 912 
(1955): “The treble-damage action was intended not merely to redress injury to 
an individual through the prohibited practices, but to aid in achieving the broad 
social object of the statute.” 

Likewise, in Kinnear-Weed Corp. v. Humble Oil & Refining Co., 214 F.2d 891, 893 
(5th Cir. 1954), cert. denied, 348 U.S. 912 (1955), the court said: 

The main purpose of those laws was to protect the public from monopolies and 
restraint of trade, and the private right of action for treble damages was 
incidental and subordinate to that main purpose. . . . The grant of a claim for 
treble damages to persons injured was for the purpose of multiplying the 


agencies which would help enforce the antitrust laws and therefore make 
them more effective. 
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often applied in non-statutory tort cases and in cases where plaintiffs 
are not allowed a multiple recovery.” * In view of the failure of 
Congress to act, it would not seem proper for a court to expand the 
meaning of the statutory words “by reason of” on the ground that 
the public policy of the antitrust laws would thereby be vindicated. 

Thus, in applying the doctrine of proximate cause and legal injury 
directly resulting from the violation of law, a number of cases have 
adopted the realistic requirement that plaintiff be within the 
target area of the antitrust violation. It is not enough that a plain- 
tiff be harmed by the “fall-out.” One court of appeals stated that 
plaintiff “must show that he is within that area of the economy 
which is endangered by a breakdown of competitive conditions in 
a particular industry. Otherwise he is not injured ‘by reason’ of 
anything forbidden in the anti-trust laws.” “* In other words, those 
harmed incidentally by antitrust violations have no standing to sue; 
only those at whom the violation is aimed directly, or who have been 
harmed directly may recover.** 


In Roseland v. Phister Mfg. Co.,** plaintiff claimed that the de- 
fendant monopolized the business of distributing and selling fire 
extinguishers and that plaintiff was thereby prevented from engaging 
in that business. Roseland alleged, and the allegation was admitted 
by the motion to dismiss which was granted by the district court, 
that the conspiracy was aimed directly at him and his business. The 


court of appeals, in reversing, stated: 


[Plaintiff’s] position is that he is one who has for sometime [sic] en- 
gaged in the activity of an exclusive sales agent, making it his calling, 
representing his employer, possessing an exclusive territory of 
several states and having established clientele in the various com- 
munities thereof. * * * True, plaintiff is not a competitor of the 
offending parties, but he has been engaged in the vocation of general 
sales agent for a number of years, built up a clientele, acquired 
knowledge of their conditions, their buying power and other 


a aa pam Beverages, Inc. v. Recipe Foods, Inc., 147 F. Supp. 907, 909 (D. 
ass 

43 See United States v. Elgin, Joliet & Eastern Ry. Co., 298 U.S. 492, 500 (1936) ; 
Latsko vy. National Carloading Corp., 192 F.2d 905, 908-09 (6th Cir. 1951) : ae 
v. New York Central R.R. Co., 182 F.2d 326, 328 (6th Cir.), cert. denied, 340 U 
850 (1950) ; In re Wisconsin Co-op. Milk Pool, 119 F.2d 999, 1002 (7th Cir. 194i. 
cert. denied, 314 U.S. 655 (1942). 

44 Conference of Studio Unions v. Loew’s, Inc., 193 F.2d 51, 54-55 (9th Cir. 1951), 
cert. denied, 342 U.S. 919 (1952). 

45 Productive Inventions, Inc. v. Trico Prods. Corp., 224 F.2d 678, 679 (2d Cir. 
1955), cert. denied, 350 U. S. 936 (1956). 

46 125 F.2d 417 (7th Cir. 1942). 
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relevant characteristics. He has busied himself with the sales of 
defendants’ products as a means of livelihood—the selling of mer- 
chandise by him under exclusive sales contracts constitutes his 
business.*? 


Contrast that with the situation where the complaint charged a 
monopoly of the shoe machinery business but “since the plaintiff's 
business now involves only the sale of information, he could not 
possibly have been directly injured by the defendant’s alleged 
monopolization in the manufacture of shoe machinery.” * 

The “target area” doctrine was also utilized in a case charging 
illegality in the music licensing business.** Plaintiff, since it did not 
have the necessary facilities, did not intend to compete for the assign- 
ment of performance rights from publishers in order to license them 
directly to users. It intended to act as intermediary between a 
publisher and a licensing organization, until it could procure assign- 
ment of those rights, to which Broadcast Music Inc. would eventually 
succeed. Holding that plaintiff was not injured in its business or prop- 
erty within the meaning of the antitrust laws, the court stated: “There 
is no doubt that plaintiff was ‘seeking to free the publishers from 
defendant’s grip’ in order to place them within its own grip.” ™ 
Commenting that this was a perfect situation of a plaintiff blowing 
hot or cold with respect to illegality, the court said that plaintiff 
“was not aimed at and it was not hit; it was not even in the target 
area, but rather alongside the marksman whose place it sought to 
fill.” ** 

Another way in which the “target area” doctrine has been stated is 
that the plaintiff may not sue to recover for injury sustained by 
him as a member of the community.” It is perfectly clear that “the 

47 Id. at 419-20. 

48].a Rouche v. United Shoe Mach. Corp., 166 F. Supp. 633, 635 (D. Mass. 1958). 

49 Affiliated Music Enterprises, Inc. v. Sesac, Inc., 160 F. Supp. 865 (S.D.N.Y.), 
aff'd, 268 F.2d 13 (2d Cir.), cert. denied, 361 U.S. 831 (1959). 

50 Td. at 876. 

51 Thid. 

52In Blaski v. Inland Steel Co., 271 F.2d 853 (7th Cir. 1959), a steel manufac- 
turer, including two of its subsidiaries, which allegedly acquired various companies 
in violation of section 7 of the Clayton Act, was held to have been properly granted 
summary judgment where the plaintiff, a purchaser and user of steel products, failed 
to show any specific damages to his business or property which resulted from the 
acquisitions. General allegations that the defendant’s control of raw materials and 
outlets for steel lessened the opportunity of others to enter the field of supplying 
steel, and resulted in less favorable treatment of plaintiff as a customer, were not 
sufficient to show actual injury to his business. It was essential for him to allege 
specific injury differing from that sustained by him as a member of the community. 


Similarly, where plaintiff was not a competitor, the right to sue has been denied. 
Rossi v. McCloskey & Co., 149 F. Supp. 638, 640 (E.D. Pa. 1957). See Snow Crest 
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plaintiff must allege and prove damage to himself resulting from 
a violation of the ie laws, injury and damage to the public 
alone not being sufficient.” 

It is obvious that some persons, who are not within the target area, 
may suffer damage from the violation. However, a line must be 
drawn somewhere. Fairness requires that the windfall of treble 
damages be strictly confined and that those harmed only incidentally 
be denied standing to sue. Judge Wyzanski said: 


It is well settled that despite its broad language §4 of the 
Clayton Act does not give a private cause of action to a person 
whose losses result only from an interruption or diminution of 
profitable relationships with the party directly affected by alleged 
violations of the anti-trust laws.*4 


The basic principle behind this over-all requirement has been de- 
veloped in a number of cases and it is expressed in a number of 
different ways by different courts. Since no hard and fast rule can 
be laid down in these situations, as the line between direct and 
incidental damage is not always definable with clarity,® it would 
appear helpful to consider certain classes of plaintiffs who have been 
held not to have standing to sue. 


Shareholders and Officers Have No Standing to Sue for Corporate 
Injuries. 


It is well established that the windfall of treble damages for injury 
to the business or property of a corporation does not extend beyond 
the corporate entity to officers, stockholders and employees of 
the corporation. The injury, if any, to such persons is merely in- 


Beverages, Inc. v. Recipe Foods, Inc., supra note 42 (“Courts aware of these con- 
siderations have been reluctant to allow those who were not in direct competition 
with the defendant to have a private action even though as a matter of logic their 
losses were foreseeable.” 

53 Ryan v. The California Co., 1957 CCH Trade Cases 4 68,651 (D. Mont.) ; 
accord, Peller v. International Boxing Club, Inc., 135 F. Supp. 942 (N.D. IIl.), 
aff'd, 227 F.2d 593 (7th Cir. 1955); Revere Camera Co. v. Eastman Kodak 
Co., 81 F. Supp. 325 (N.D. Ill. 1948); Westor Theatres, Inc. v. Warner Bros. 
Pictures, Inc., ‘A F. Supp. 757 (D.N.J. 1941). 

54 Snow Crest Beverages, Inc. v. Recipe Foods, Inc., supra note 42. 

55 See Productive Inventions, Inc. v. Trico Prods. Corp., supra note 45. 

56 Darden v. Besser, 257 F.2d 285 (6th Cir. 1958) ; Loeb v. Eastman Kodak Co., 
183 Fed. 704 (3d Cir. 1910); Walder v. Paramount Publix Cae Core 132 F. ‘sah 912 
(S.D.N.Y. 1955) ; Westmoreland Asbestos Co. v. Johns-Manville 
389 (S.D.N-Y. ), adhered to after reargument, 32 F. Supp. 731 (SDaTy. 7939), Di 
per curiam, 113 F.2d 114 (2d Cir. 1940); Gerli v. Silk Ass’n of America, 36 F.2d 
959 (S.D.N.Y. 1929); Corey v. Boston Ice Co., 207 Fed. 465 (D. Mass. 1913). 
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cidental to the injury to the corporation and remote from the viola- 
tion.” 

In many instances the courts have been called upon to decide 
whether a shareholder may bring an action for treble damages on 
the ground that the value of his stock has been diminished, where 
the business or property of the corporation had been damaged by a 
violation of the antitrust laws. In such cases it was clear that the 
breach of duty was to the corporation and not to the shareholders, 
whose rights were solely derivative. Further, it was deemed sound 
policy to require a single action by the corporation rather than a 
multiplicity of actions by each shareholder. Accordingly, it has 
been the consistent view that a shareholder cannot sue for treble 
damages under the antitrust laws for injuries allegedly suffered by 
him because his corporation has been injured by acts in violation of 
the antitrust laws.*® 

One of the early opinions stated the basic reasoning applicable 
to suits by stockholders: Prior to the statute the stockholder was 
without direct relief; the statute was passed with knowledge of the 
prior law; there was no intention to run contrary to prior law in 
passing the statute; any assumption that the prior law was changed 
by the statute would multiply suits; the stockholder did not receive 
direct injury; the injury was directed at the corporation; and any 
injury to the stockholder was indirect and remote. Another early 
case said: 


Obviously injuries to the corporate business are not injuries to the 
plaintiff’s [stockholder’s] business, and for such i injuries only the 
corporation may pursue the statutory remedy. For impairment of 
the value of the plaintiff’s shares in the corporation, the sole remedy 


57 It might be possible in a particular fact situation for a stockholder to prove 
injury to himself. In Peter v. Western Newspaper Union, 200 F.2d 867 (Sth Cir. 
1953), the court followed the general rule that a stockholder cannot sue for injury 
to the corporation. However, the stockholder also claimed direct injury to himself 
and the court recognized a right, saying at 872: “A wrong causing a stockholder to 
part with his shares for less than their real value has been held to be a direct injury 
to the individual stockholder. . . .” However, in this case recovery was denied be- 
cause prior to the sale of the stock “its depreciation in value had already been 
—" from injuries directly affecting the corporation rather than the stockholder.” 
Ibid. 

58 United Copper Securities Co. v. Amalgamated Copper Co., 244 U.S. 261 (1917) ; 
Bookout v. Schine Chain Theatres, 253 F.2d 114 (2d Cir. 1940); Loeb v. Eastman 
Kodak Co., supra note 56; Westmoreland Asbestos Co. v. Johns-Manville Corp., 
supra note 56; Gerli v. Silk Ass’n of America, supra note 56; Ames v. American 
Tel. & Tel. Co., 166 Fed. 820 (D. Mass. 1909); cf. Green v. Victor Talking Mach. 
Co., 24 F.2d 378 (2d Cir.), cert. denied, 278 U.S. 602 (1928). 


59 Loeb v. Eastman Kodak Co., supra note 56, at 709. 
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available is through action by the corporation to redress the injuries 
which it has suffered.®° 


However, in a proper case, a shareholder may bring a derivative 
action on behalf of the corporation. 

It seems clear that these same principles would result in a ruling 
that a parent corporation may not recover for injuries to a subsidiary 
and that it is necessary that the action be brought by the subsidiary 
corporation itself.°* Where the injury is to the subsidiary, an action 
by the parent corporation is not sufficient as the corporate form 
may not be cast off whenever it suits the convenience of the parties 
using it. “One may not derive advantages that result from the 
corporate form of doing business, and refuse to bear the disadvantages 
of the existence of the corporation.” * The mere fact of complete 
ownership of the stock of a corporation cannot transfer ownership 
of a cause of action from the corporation to its sole stockholder, 
whether that sole stockholder is another corporation or an individual.® 

Just as the injury to the corporation has been considered too 


60 Gerli v. Silk Ass’n of America, supra note 56, at 960. 

61 Ramsburg v. American Inv. Co., 231 F.2d 333 (7th Cir. 1956); Fanchon & 
Marco, Inc. v. Paramount Pictures, Inc, 202 F.2d 731 (2d Cir. 1953). 

62 UMW v. Osborne Mining Co., 279 F.2d 716 (6th Cir.), cert. denied, 364 U.S. 
881 (1960). The court reviewed the authorities on the subject of recovery for direct 
and indirect damages at 728: 

In Deena Products Co. v. United Brick and Clay hg rag of America, 
[195 F.2d 612 (6th Cir.), cert. denied, 344 U.S. 822 (1952)], in a per curiam 
opinion, which dismissed an appeal because it was not timely filed, we were 
of the view that a parent corporation could not recover damages under the 
Act where its subsidiary was the primary employer and was involved in a 
dispute with a union which developed into a secondary boycott. 

The court held at 729: 
[The sales agency’s] cause of action is based upon the ere oy of [the 
supplier’s] business by the unlawful activities of the unions and the damage it 
claims to have suffered is because of its contractual relationship with [the 
supplier]. This damage is incidental and too remote for recovery under 
federal law. 
63 Cf. Montana Power Co. v. _FPC, 185 F.2d 491, 496-97 (D.C. Cir. 1950), cert. 
denied, 340 U.S. 947 (1951). 
€4In re Sun Cab Co., 67 F. Supp. 137, 138 ge tes - Justice Holmes, in 
Klein vy. Board of Tax Supervisors, 282 U.S. 19, 24 (1930), sai 
But it leads nowhere to call a corporation a fiction. If “i is a fiction, it is a 
fiction created by law with intent that it should be acted on as if true. The 
corporation is a person, and its ownership is a ——— that makes it 
impossible to attribute an interest in its property to its members. 
€5 In Walder v. Paramount Publix Corp., 135 F. Supp. 228 (S. D.N.Y. 1955), Judge 
Weinfeld said at 229: 
The claim for treble damages in favor of Tivoli Theatre, Inc. by reason of 
alleged anti-trust violations by the defendants was the chose in action of that 
corporation. The fact that it was a “family corporation” or that the individual 
plaintiffs were its “sole and only investors” did not give them coordinate 
right or standing with the corporation to sue for the claimed damages, even 
though they might have owned 100% of the stock. 

Accord, Westmoreland Asbestos Co. v. Johns-Manville Corp., supra note 56. 
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remote in the case of a stockholder, it has been held to be too remote 
in the case of an officer or employee who has lost his employment, 
and the salary attendant thereon, because of the defendant’s violation 
of the antitrust laws injurious to the corporate employer. Such an 
individual is not considered a proper party plaintiff under the anti- 
trust laws.” 

Within the employee class of cases should be included Conference 
of Studio Unions v. Loew’s, Inc. There the plaintiff union and 
its individual members sued a group of motion picture producers 
and a rival union, claiming that a conspiracy of the defendants 
directed to the destruction of independent producers, not parties 
to the litigation, had resulted in a curtailment of the production of 
motion pictures and that such curtailment had resulted in a loss of 
revenue to the plaintiff union and a loss of wages to the individual 
plaintiffs. Recovery was denied on the ground that the alleged 
injuries were incidental and remote and the court stated the rule 
to be “that shareholders, creditors, directors and officers of cor- 
porations injured by monopolistic practices of competitors cannot 
recover their individual losses.” * 

A related situation is that involving associations. The general rule 
is that an association has no standing “to enforce the separate prop- 
erty rights of its individual members... .” © 


Creditors or Others Having Business Relations With the Injured Cor- 
poration Have No Standing to Sue. 


Governed by the same principles is the situation in which a 
creditor seeks recovery on the ground that his debtor has been 
rendered unable to pay the debt because of the defendant’s viola- 
tion of the antitrust laws to the debtor’s injury. It is well settled 
that such creditor has no right of action under the antitrust laws.” 


66 Westmoreland Asbestos Co. v. Johns-Manville Corp., supra note 56; Gerli v. 
Silk Ass’n of America, supra note 56; Corey v. Boston Ice Co., supra note 56. 

67 193 F.2d 51 (9th Cir. 1951), cert. denied, 342 U.S. 919 (1952). 

68 Td. at 54. 

69 Alabama Independent Service Station Ass’n v. Shell Petroleum Co., 28 F. Supp. 
386, 390 (N.D. Ala. 1939). Accord, Louisiana Petroleum Retail Dealers, Inc. v. 
Texas Co., 148 F. Supp. 334 (W.D. La. 1956); Northern California Monument 
Ass’n v. Interment Ass’n, 120 F. Supp. 93 (D. Cal. 1954); Farmers Co-op Oil Co. 
v. Socony-Vacuum Oil Co. 43 F. Supp. 735 (N.D. Iowa), modified on other 
grounds, 133 F.2d 101 (8th Cir. 1942); cf. National Hairdressers’ & Cosmetologists’ 
Ass’n v. Philad Co., 41 F. Supp. 701 (D. Del. 1941), aff'd per curiam, 129 F.2d 
1020 (3d Cir. 1942). 

7 Westmoreland Asbestos Co. v. Johns-Manville Corp., supra note 56; Loeb v. 
Eastman Kodak Co., supra note 56; Gerli v. Silk Ass’n of America, supra note 56. 
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Nor can others recover whose claims are derivative, such as one who 
had rented offices to a corporation absorbed by an illegal combina- 
tion or a lawyer who loses clients." Another example of the rule 
that one whose revenue is derived from a person injured by an anti- 
trust violation has no standing to sue is Productive Inventions, Inc. 
v. Trico Products Corp.,"* where it was held that a patentee who has 
granted to another an exclusive license for the term of the patent, 
upon a royalty basis, is not a person injured within the meaning of 
the statute by the loss of royalties on sales that might have been made 
by its licensee save for the defendants’ violations. In reaching that 
conclusion, the court said: “[T]he appellant has no standing under 
the anti-trust laws to complain of the incidental loss of royalties by 
activities of Trico, not directed at it.” ™ 

In the same category are claims for loss of commissions for servic- 
ing a contract of which another company was deprived by the 
claimed violation. In Miley v. John Hancock Mut. Life Ins. Co.,™ 
plaintiff alleged that an insurance company was caused to lose a 
contract which he would have serviced. Plaintiff had no contract 
with the insurance company which gave him a legal right to service 
the policies, but only a mere hope that he would be hired to service 
them. The claimed injuries were held to be remote and speculative 
and plaintiff was denied recovery. Even had plaintiff had such a 
contract, it is submitted that under the cases he would have been too 
remote, just as employees and creditors are too remote. On the 
other hand, there are at least two cases which hold that a sales 
agent or sales manager does have standing to sue as a person directly 
injured by a violation of the antitrust laws where the effect of the 
violation was to eliminate competition and thus directly deprive 
plaintiff of his opportunity to make sales in a competitive market.” 
Such holdings are certainly questionable and contrary to the weight 
of authority. 


Landlords Generally Have No Standing to Sue for Injuries to Their 
Tenants. 


A number of cases have considered whether a violation directed 


(24 Cle a1) vote -y rities Co. v. Amalgamated Copper Co., 232 Fed. 574, 577 
ir 
72 224 F.2d 678 (2d Cir. 1955), cert. denied, 350 U.S. 936 (1956). 

73 Td. - —— 

74148 F. p. 299 (D. Mass.), aff’d per curiam, 242 F.2d 758 (1st Cir.), cert. 
denied, 355, U. rs 828 (1957). 

75 Roseland v. Phister Mfg. Co., 125 F.2d 417 (7th Cir. 1942); McWhirter v. 

Monroe Calculating Mach. Co., 76 F. Supp. 456 (W.D. Mo. 1948). 
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at a tenant may be the basis of a private antitrust action by the 
landlord. The almost unbroken stream of decisions has been to the 
effect that the landlord has no standing to sue. In the usual landlord 
situation, it has been held that the landlord’s injuries are remote and 
incidental.”* It seems that the status of a landlord is no different 
from that of any creditor of the injured party. Many of the opinions 
have involved non-operating owners of motion picture theatres and 
have set forth the numerous reasons why a line must be drawn ex- 
cluding remote and indirect injuries to property owners in such 
situations.”* 


Some courts, however, have recognized two possible exceptions 
and have permitted landlords to maintain suits (a) where the con- 
spiracy had a direct effect on the landlord and (b) where the tenant 
was a party to the conspiracy. In Steiner v. Twentieth Century-Fox 
Film Corp.,"* the landlord asserted that the conspiracy forced him 
to take certain action which directly diminished the value of his 
property and directly and adversely affected his business of negotiat- 
ing the terms of the lease. The right of the landlord to sue was 
upheld. It is submitted that the doctrine of this case is an unwarranted 
extension of the right to sue. 


The situation where the tenant was alleged to be a participant in 
the conspiracy is illustrated by Congress Building Corp. v. Loew’s, 
Inc. There plaintiff leased a theatre to B. & K. for a fixed minimum 
rental, plus a percentage of the lessee’s gross receipts. The com- 
plaint charged a conspiracy by B. & K., with distributors of motion 
pictures, to keep the receipts of the Congress Theatre down by 
playing pictures earlier at other B. & K. theatres. The court of 
appeals held that, on the facts alleged, the acts of the defendants 
were the direct and proximate cause of injury to plaintiff and that 


76 E.g., United Copper Securities Co. v. Amalgamated Copper Co., 232 Fed. 574, 
577 (2d Cir. 1916); Harrison vy. Paramount Pictures, Inc., 115 F. Supp. 312 (E.D. 
Pa. 1953), aff’d, 211 F.2d 405 (3d Cir.), cert. denied, 348 U.S. 828 (1954); Folly 
Amusement Holding Corp. v. Randforce Amusement Corp., 32 F. Supp. 361 (S.D.- 
N.Y. 1939); Melrose Realty Co. v. Loew’s, Inc., 1955 CCH Trade Cases 4 68,150 
(E.D. Pa.), aff’d, 234 F.2d 518 (3d Cir.), cert. denied, 352 U.S. 890 (1956). 

77 The most complete expositions are found in the Harrison and Melrose cases, 
supra note 76. 

78 232 F.2d 190 (9th Cir. 1956). 

79 [T]he complaint asserts the appellees in concert with the Hansens forced the 
appellant [theatre owner] to do acts detrimental to her reversionary interest, 
such as granting to the Hansens in 1938 more favorable lease terms than could 
have been obtained in a free competitive market, and giving options to renew 
without adequate consideration. This is sufficient to state an antitrust claim 
by a landlord. Id. at 194. 

80 246 F.2d 587 (7th Cir. 1957). 
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plaintiff was seeking recovery in its own right, not derived from the 
lessee. 

The doctrines of the Steiner and Congress cases have been and 
should be strictly limited to their particular fact situations. They 
should not be read as authorizing any relaxation of the legal injury 
requirement. One circuit judge has said: “I have grave concern 
that the holding in the Congress case goes too far.” ** Any further 
expansion might lead to a flood of windfall cases. Certainly, a court 
should not apply either doctrine, except in a case having a closely 
comparable fact situation. 


Suits by One Partner. 


It has been held that a minority partner has no standing to sue for 
injuries to the separate entity of the partnership or to its physical 
properties.*? The suit should be prosecuted in the partnership name. 
However, where state law so provides, an action may be prosecuted 
by one partner of a dissolved partnership as an act appropriate in 
winding up the partnership affairs.** 


Where Plaintiff Passes on the Increased Price, There Is No Legal 
Injury. 


The legal injury requirement is not met in situations where a 
higher cost resulting from a violation is passed on by the plaintiff.* 
For example, a group of oil jobber cases recognize that a jobber who 
bought and sold at a guaranteed margin between purchase price and 
selling price, suffered no injury under the antitrust laws, despite the 
fact that defendants had fixed the price of gasoline.** Typical of 
these cases is Twin Ports Oil Co. v. Pure Oil Co.,*" where plaintiff, 
a jobber of gasoline, sought to recover damages allegedly growing 


oan Jedee Hastings concurring in Sandridge v. Rogers, 256 F.2d 269, 278 (7th Cir. 


( -_ v. Hunt Oil Co., 195 F.2d 870, 872 (5th Cir.), cert. denied, 344 U.S. 836 
1952). 

83 Fed. R. Civ. P. 17(b). 

84 Leh vy. General Petroleum Corp., 165 F. Supp. 933, 937 (S.D. Cal. 1958). 

85 Miller Motors, Inc. v. Ford Motor Co., 252 F.2d 441, 448 (4th Cir. 1958). While 
the “passing on” situation is not a “target area” problem, it certainly is one squarely 
involving the ability to maintain a suit. 

86 The four oil jobber cases are Clark Oil Co. v. Phillips Petroleum Co., 148 F.2d 
580 (8th Cir.), cert. denied, 326 U.S. 734 (1945) ; Northwestern Oil Co. v. Socony- 
Vacuum Oil Co., 138 F.2d 967 (7th Cir. 1943), cert. denied, 321 U.S. 792 (1944); 
Twin Ports Oil Co. v. Pure Oil Co., 119 F.2d 747 (8th Cir.), cert. denied, 314 U.S. 
644 (1941); Leonard v. Socony-Vacuum Oil Co., 42 F. Supp. 369 (W.D. Wis.), 
appeal dismissed on other grounds, 130 F.2d 535 (7th Cir. 1942). 

87 Supra note 86. 
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out of a conspiracy to increase the tank car spot price for gasoline. 
The plaintiff jobber bought gasoline at that price and sold it at a 
margin guaranteed by his vendor. The court found that “the margin 
of the jobber was the difference between this retail price (a price 
determined by Standard Oil Company), less taxes, inspection fee 
and commission, and the basic tank car price paid by appellant, 
plus freight.” ** Plaintiff claimed damage from lessening of its 
margin, but it was unable to prove that the violation of the antitrust 
laws had produced any effect whatsoever on this margin. In fact, 
plaintiff jobber operated under a contract which guaranteed a margin 
and its own proof showed that a change in its buying price was 
immediately reflected in a corresponding change in its selling price. 
Plaintiff's case failed for want of proof of legal injury. 

Similarly, in Wolfe v. National Lead Co.,® a paint manufacturer 
sought to recover treble damages from the two largest producers of 
titanium, an important ingredient of paint. Plaintiff charged de- 
fendants with a conspiracy to allocate the available supply of titanium 
and to fix the price. Plaintiff failed in its proof of injury from the 
price fixing charge because, as the court said: 


[T]here is no evidence that prices were fixed at a higher level than 
would have been the competitive price, in the absence of price 
fixing, and that they were damaged by paying the higher prices, and 
lacking such evidence, there would be no proof of injury. . . . If 
appellants did not absorb such increase in price but passed it on to 
their customers, they could not recover in a treble damage action 
brought under the antitrust act.®° 


Contrasted with this type of situation are those where the facts 


88 119 F.2d at 749, 
89 225 F.2d 427 (9th Cir.), cert. denied, 350 U.S. 915 (1955). 
90Td. at 433. See Secatore’s, Inc. v. Esso Standard Oil Co., 171 F. Supp. 665 
(D. Mass. 1959), where summary judgment was granted defendants in a Robinson- 
Patman Act case. There the court said at 667: 
In fact, the only claim made by plaintiff’s president as to damages actually 
suffered is his statement that if plaintiff could have bought its gasoline at the 
lower price allegedly paid by other purchasers, it would have increased its 
profits by the amount of this price differential. This is, of course, entirely 
speculative. It assumes that plaintiff could have continued to sell gasoline at 
the same price while paying less for it, an unlikely eventuality in view of the 
fact that it was in competition with other retail dealers buying from de- 
fendant who would also have to receive the benefit of a lower price from 
defendant and could therefore lower their retail price. In any event, such a 
loss of profit would afford no basis for recovery unless it could be shown 
that it was due to a price discrimination affecting competition. It is clear 
that the only price differential alleged here has not actually affected competi- 
tion and further as has been pointed out above, it could not have any effect 
on potential competition between plaintiff and defendant. 
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show that the higher price resulting from the violation of law was 
not “passed on.” In such case injury has been found.** Further, it 
has been held that “passing on” may not be a defense where the 
person paying the higher price as a result of the violation is a 
consumer of the product, even though such person uses that product 
to produce another article which he sells. For example, a plaintiff 
leased shoe machinery from defendant to make shoes at rentals 
allegedly affected by the violation. Plaintiff did not procure the 
machinery for resale or for use as a raw material. It was held that 
there may be legal injury to such consumer without regard to 
“passing on.” *? Similarly, the Supreme Court many years ago ap- 
proved a verdict which was for “the difference between the price 
paid and the market or fair price that the city would have had to 
pay under natural conditions had the combination been out of the 
way.” %8 

This aspect of the doctrine of legal injury may be extensively 
litigated in the many private actions brought in the wake of the 
Philadelphia electric actions. It is believed that many of such actions 
already filed have been by public utilities who bought the electrical 
equipment for use in manufacturing. For example, assume that it 
could be demonstrated that the allegedly higher prices paid for 
electrical equipment by the utilities were in fact “passed on” to the 
users of power in the form of higher rates. In such a situation, 
whether the utility has suffered legal injury and whether the “pass- 
ing on” doctrine is applied would be interesting legal questions. 
Counsel must always keep in mind that the private plaintiff may 
recover only for actual legal injury. It is submitted that, if the 
increased prices of machinery and equipment are passed on by 
means of higher prices of the product made, any finding of legal 
injury would be an unwarranted expansion of the private action 
which clearly requires legal injury. 

91 Story Parchment Co. v. Paterson Parchment Paper Co., 282 U.S. 555, 561 
(1931); Thomsen v. Cayser, 243 U.S. 66, 88 (1917); Chattanooga Foundry and 
Pipe Works v. City of Atlanta, 203 U.S. 390, 396 (1906) ; Flintkote Co. v. Lysfjord, 
246 F.2d 368 (9th Cir.), cert. denied, 355 U.S. 835 (1957) ; Straus v. Victor 
Talking Machine Co., 297 Fed. 791, 799, 802-03 (2d Cir. 1924). 

92 Hanover Shoe, Inc. v. United Shoe Mach, Corp., 281 F.2d 481 (3d Cir. 1960). 
The rationale for this view is that cases decided under the Interstate Commerce Act, 
24 Stat. 382 (1887), 49 U.S.C. § 8 (1958), have rejected the doctrine of “passing 
gi” Chattanooga Foundry and Pipe Works v. City of Atlanta, supra note 91. 

94 “Moreover, the ‘right which [the antitrust laws] give to a person to recover 
three-fold the damages he has sustained, is an unusual one, the remedy is drastic 


and the Acts are to be strictly construed and not to be enlarged by construction.’ ” 
Image and Sound Service Corp. v. Altec Service Corp., 148 F. Supp. 237, 239 (D. 
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Losses Due to Factors Other Than the Violation of Law. 


It seems obvious that losses which are occasioned by factors other 
than the violation of law cannot be recovered. For example, losses 
due to bad management or a general decline in the business affected 
are not recoverable.* In proving the fact of legal injury proximately 
resulting from the violation of law, plaintiff should be required to 
demonstrate that its losses were not attributable to any cause other 
than the violation, or, at the very least, that such losses were more 
probably attributable to the alleged violation of the antitrust laws 
than to any other cause. If such fact cannot be proved, then such 
injuries are not “by reason of anything forbidden in the antitrust 
laws. . . .”*? It has also been held that “one may not recover 
for losses which are readily preventable or avoidable.” ** 


III. Proor or tHE AMOUNT OF DAMAGES 


For those plaintiffs who have standing to sue, who are within the 
target area of the conspiracy and who have been hit thereby, the 
only other requirement is proof of the amount of damages. Frequent- 
ly, the proof of the fact of legal injury will be interwoven with the 


proof of the amount of the damages. One court has stated that 
“evidence of injury may not be wholly separate from evidence of 
the injury’s extent—damages” and that the same testimony may 
tend to prove both.” 

The balance of this article will deal with the proof which may be 
introduced to establish the amount of damages, i.e., the factual basis 


Mass. 1956), quoting Westor Theatres v. Warner Bros. Pictures, 41 F. Supp. 757, 
762 (D.N.J. 1941). See Freedman v. Philadelphia Terminals Auction Co., 1961 
CCH Trade Cases § 70,010 (E.D. Pa.), where the court followed the oil jobber 
cases and not the Hanover Shoe case; accord, Miller Motors v. Ford Motor Co., 
252 F.2d 441 (4th Cir. 1958), where the court said at 448: 

Even though Miller Motors received $716.37 more in LMDA advertising 
than it paid for, the plaintiff further argued that the cost of LMDA advertis- 
ing is included in the sale price of Lincoln and Mercury automobiles, thereby 
creating a “higher price tag” for prospective buyers of defendant’s automobiles. 
If this was the case, even if a conspiracy in violation of the Sherman Act 
existed, any increases in the price of defendant’s product were passed on 
(together with a profit) to the ultimate consumer; and under the settled 
decisions, the plaintiff has suffered no injury for which the law will permit 
him treble damages. 

95 See Dipson Theatres, Inc. v. Buffalo a. Inc., 190 F.2d 951, 961 (2d Cir. 
1951) (dictum), cert, denied; 342 U.S. 926 (1952). 

96 See discussion of cases in Banana Distrib., Inc. v. United Fruit Co., 162 F. Supp. 
32, 45-46 (S.D.N.Y. 1958), rev’d on other grounds, 269 F.2d 790 (2d Cir. 1959). 

97 38 Stat. 731 (1914), 15 U.S.C. § 15 (1958). 

98 American Can Co. v. Russellville Canning Co., 191 F.2d 38, 55 (8th Cir. 1951) ; 
see also Sun Cosmetic Shoppe, Inc. v. Elizabeth Arden Sales Corp., 178 F.2d 
150, 153 (2d Cir. 1949). 

% Banana Distrib. v. United Fruit Co., supra note 96, at 45. 
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which plaintiff must supply in order to establish the extent of the 
damages suffered, and evidence which may be introduced by the 
defendants to meet this proof. 

It is firmly established that a plaintiff must furnish a factual basis 
for determining with reasonable certainty the extent of the damages 
suffered. Damages must always be proved for there is no presump- 
tion as to the amount thereof.” 

This principle is illustrated by Siegfried v. Kansas City Star Co., 
where Judge Ridge graphically stated: 


Plaintiffs’ position as to the quantum of damages recoverable in 
this case may be summed up thus: Defendants have been convicted 
of monopoly and attempt to monopolize; we have been engaged in 
a competitive business with defendants and other radio stations 
in the area of the economy affected by defendants’ adjudicated 
violations of the Sherman Anti-Trust Act; we must have been hurt 
in our business operations by the unlawful monopoly and attempt to 
monopolize perpetrated by defendants; we believe that to be a 
fact, as we do not now have as much money as we think we should 
have; but we are hard put to legally demonstrate that matter. As 
Judge Foley said, in Webster Rosewood Corporation v. Schine 
Chain Theatres, Inc., 157 F. Supp. 251, (N.D.N.Y. 1957), when 
confronted with a similar contention, “This, to me, is not only bad 
logic but bad law.” 19 


A cardinal rule of damages is that they must not be conjectural 
or speculative for the “speculations, guesses, estimates of witnesses, 
form no better basis of recovery than the speculations of the jury 
themselves.” *** Rather than speculation or guess-work, “facts must 
be proved, data must be given which form a rational basis for a 
reasonably correct estimate . . . of the amount of the damages . . . be- 
fore a judgment of recovery can be lawfully rendered.” 1° 

To meet the requirements of the rule and to avoid the possibility of 


100 Sano Petroleum Corp. v. American Oil Co., 187 F. Supp. 345 (E.D.N.Y. 1960) ; 
Camfield Mfg. Co. v. McGraw Electric Co., 70 F. Supp. 477 (D. Del. 1947). One 
court has phrased the proposition to be that a plaintiff “cannot recover on the strength 
only of his allegations of hypothetical losses. . . .” Image and Sound Service Corp. v. 
Altec Service Corp., 148 F. Supp. 237, 240 >. Mass. 1956). 

100a 193 F. Supp. 427, 437 (W.D. Mo. 196 1). 

101 Central Coal & Coke Co. v. Hartman, 111 Fed. 96, 98 (8th Cir. 1901). 

102 Tbid. The rule was stated in Keogh v. Chicago & Northwestern Ry. Co., 260 
U.S. 156, 164-65 (1922), as follows: 

Under §$ 7 of the Anti-Trust Act, as under § 8 of the Act to Regulate Com- 
merce . . . recovery cannot be had unless it is shown, that, as a result of 
defendants’ acts, damages in some amount susceptible of expression in figures 
resulted. These damages must be proved by facts from which their existence 
is logically and legally inferable. They cannot be supplied by conjecture. 
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speculation by the jury, or by the court sitting alone as the trier of 
the facts, the plaintiff must establish the items of damages claimed 
by proof of certain basic facts from which the amount of damages 
may be rationally inferred with reasonable certainty. Thus, the 
proof adduced must be sufficient to take the court or jury beyond 
the “guessing” stage. However, this does not mean that the amount 
of damages must be proved with mathematical precision. It merely 
means that if the evidence is so unsatisfactory that the trier of 
fact must “guess” as to the amount of damages, such evidence is not 
sufficient in law. However, even if there is some uncertainty, the 
defendant cannot be heard to complain for the Supreme Court has 
said: “The most elementary conceptions of justice and public policy 
require that the wrongdoer shall bear the risk of the uncertainty 
which his own wrong has created.” 1 

Plaintiff in a modern day treble damage action under the antitrust 
laws has a much easier task in proving the amount of damages than 
he would have had prior to the decision in Bigelow v. RKO Radio 
Pictures, Inc.°* That case firmly established the rule that a plaintiff 
in a private treble damage action is not required to prove the amount 
of damages with exactness; however, the Supreme Court in that 
action also stated that a verdict may not be based upon speculation 
and guess-work, even where the defendant’s wrong has prevented a 
more precise computation.’ What constitutes proper proof and what 
is speculation or guess-work and when the boundary between the two 
is crossed, have been intriguing problems for courts and counsel. 

Following the decision of the Supreme Court in the Bigelow case, 
lower courts have held that when the fact of damage is proved, 
evidence reasonably tending to show the amount of damages is all 
that is required. Of course, a plaintiff must produce all of the 
evidence of damages that he can, but where the defendant’s tort 
has created the “blackout” of evidence, the standard of proof is 
relaxed.’ The application of this rule varies in particular fact 
situations and evidence which may be sufficient in one case will be 
inadequate in another. For example, in Emich Motors Corp. v. General 
Motors Corp.,’" a jury verdict was reversed because the damage 
evidence offered was insufficient. Plaintiff claimed that because it 


bo —— v. RKO Radio Pictures, Inc., 327 U.S. 251, 265 (1946). 


105 Id. at 264. 
106 William Goldman Theatres, Inc. v. Loew’s, Inc., 69 F. Supp. 103 (E.D. Pa. 
1946), aff’d, 164 F.2d 1021 (3d Cir.), cert. denied, 334 U.S. 811 (1948). 
107 181 F.2d 70 (7th Cir. 1950), rev’d on other grounds, 340 U.S. 558 (1951). 
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had used its own finance company, rather than G.M.A.C., its franchise 
to sell General Motors cars was taken away. An accountant had testi- 
fied that he had determined the value of goodwill by certain per- 
centages. The percentages were his own, not based on any custom or 
usage. The accountant gave no particular reasons why the percentages 
were reasonable. While the accountant also estimated the value of sales 
lost, he had no records to substantiate the figures but said that “the 
information was in his mind and heart.” °° The court of appeals re- 
versed the jury verdict for the plaintiff because “the evidence sub- 
mitted by plaintiffs as to the issue of damages was so extremely 
speculative and conjectural as to furnish no sound basis for the 
amount allowed.” * 


The problem of measuring damages in an antitrust case has been 
equated “to the just and reasonable verdict the jury must render 
in a personal injury case.” "© Each case is factually different and no 
mechanical rules can be formulated to apply to all situations. A 
fair statement of the general rule is: 


Under all the facts in the case the damages must have a reasonable 
and fair relationship to the type, extent and period of the restraint 
applied, the number of outlets affected by the restraint and the 
kind of product, its price and salability, the profit made on sales, 
and an estimate of the amount of profit lost by reason of the illegal 
activities of the defendant.1"2 


The problem in measuring the amount of damages is to find the 
theory and the proof which take the jury beyond the “guessing” 
stage, with the jury having the right to award damages based upon 
reasonable inferences to be drawn from the evidence," having in 
mind that, if there is difficulty in determining an exact amount from 
the proofs adduced, it is a risk of which the wrongdoer may not 
complain;"* and yet not going to the extreme of making the act 
“a haven for those who attempt to transform their actual damage into 
a fortuitous windfall.” ** 


108 Td. at 84. 

109 [bid. 

110 Richfield Oil Corp. v. Karseal Corp., 271 F.2d 709, 715 (9th Cir. 1959), cert. 
ry tg U.S. 961 (1960). 

id 

112 Bigelow v. RKO Radio Pictures, Inc., supra note 103; Story Parchment Co, 

Paterson Parchment Paper Co., 282 U.S. 555 (1931); Eastman Kodak Co. v. 
Sentai Photo Co., 273 U. $. 359 (1927). 

113 Bigelow v. RKO Radio Pictures, Inc., supra note 1 

114 Homewood Theatre v. Loew’s, Inc., 110 F. Supp. 308, 412 (D. Minn. 1952). 
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In discussing the evidence which may be offered by a plaintiff to 
take the trier of fact beyond the guessing stage, the matter may be 
clarified by distinguishing among the types of damages which may 
be sought. Thus, the following broad categories of damages will be 
considered: 


1. Diminution of revenue from business actually transacted. 
2. Loss of profits which would otherwise have been made when 
plaintiff was actually operating the business. 
3. Injury to investment in property. 
Of course, in a particular lawsuit damages may be sought within 
any or all of the above categories,“ provided that the result is not 


to multiply the amount of the actual damages. 


Diminution of Revenue From Business Actually Transacted. 


In a factual situation where plaintiff actually transacted business 
and seeks to recover the out-of-pocket expenses caused by in- 
creased prices to him or losses suffered by reason of lowered prices 
at which he sold, the problems of proof are relatively simple. If it 


is claimed that the unlawful acts of the defendant have caused the 
plaintiff to pay increased prices for the goods which he used in his 
business, the measure of the recovery is the difference between the 
prices paid by the plaintiff and those which he would have had to 
pay in a free competitive market. On the other hand, if the 
diminution in revenue is alleged to have resulted from the fact that 
the plaintiff was compelled by defendant’s unlawful acts to lower 
the prices on goods sold by him, the measure of the recovery is the 
difference between the amounts actually realized by the plaintiff 
from his sales and what would have been realized but for the de- 
fendant’s unlawful acts.""* 

In Story Parchment Co. v. Paterson Parchment Paper Co.,™" the 
defendants, who for a number of years had enjoyed a monopoly in 
the parchment paper industry, combined and conspired to eliminate 

115JIn Flintkote Co. v. Lysfjord, 246 F.2d 368 (9th Cir.), cert. denied, 355 U.S. 
835 (1957), plaintiff had claimed out-of-pocket expenses in establishing a business; 
overcharges on acoustical tile; and loss of profits. The court said at 390 : “Initially, 
it should be noted that damages for all three kinds of injury alleged in the instant 
case are recoverable in the same action, if supported by competent evidence, and 
not all nor any two are necessarily mutually exclusive.” 

116Tn this type of situation it 7 be claimed that the difference in price caused 


diversion of patronage or loss of p 
117 282 U.S. 555 (1931), suvueelnet “a F.2d 537 (1st Cir. 1930). 
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the plaintiff, a newcomer in the field, from competition in order to 
continue their monopoly. Price cutting resulted with which the 
plaintiff ultimately could not cope. Thereupon the plaintiff in- 
stituted an action under section 7 of the Sherman Act in which 
damages were sought in an amount equal to the difference between 
the amounts realized by the plaintiff and the amounts which would 
have been realized by it from sales at reasonable prices, except for 
the unlawful acts of the defendants. The plaintiff introduced evi- 
dence as to the volume of its sales and the amounts realized there- 
from. As proof of the prices it would have realized, but for the un- 
lawful acts of the defendants, it introduced evidence of the prices 
prevailing when plaintiff entered the trade. The plaintiff also in- 
troduced evidence of the dominant position of the three defendants 
in the trade at the time it started its business and of concerted action 
among them to maintain uniform prices for their product. The 
trial court held that there was evidence from which the jury might 
infer that the reduction of the price level was due to defendants’ 
combination and conspiracy to maintain their monopoly and left 
it to the jury to determine whether defendants’ unlawful acts were 
the cause of plaintiff's damage™® and to fix the amount of such 
damages. 

The court in its charge said that there was evidence as to the 
prices prevailing in the trade when plaintiff entered it and that if the 
jury was satisfied that this price would not have changed by reason 
of any economic condition and would have been maintained, except 
for defendants’ unlawful acts, and that the plaintiff would have sold 
the same quantity of goods: “[T]hen I think that you may consider as 
an element of damage the difference between the amount that the 
plaintiff actually received for the goods and what it would have 
received if the defendants had not indulged in the unlawful con- 
spiracy to keep the plaintiff out of the field.” 

The First Circuit reversed the judgment for the plaintiff on the 
ground that plaintiff had failed to sustain the burden of proving 
with reasonable certainty that it had suffered any measurable damage 
from the reduced prices at which it was compelled to sell its products 
by reason of the alleged unlawful conspiracy of the defendants. The 
Supreme Court in turn reversed. It held that it was for the jury to 


i a eS ee a Se nes ne ce RW EE RA eS a 
118 The trial court had remarked when giving its instructions: “I take it that the 
unlawful acts, if they are found to be unlawful at all, were the acts of reducing 
. wenn in 37 F.2d at 542. 
1d. 
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weigh the factors in the evidence upon which the circuit court pred- 
icated its decision and to determine the extent to which they should 
affect the plaintiff's right to a recovery and the extent of such re- 
covery. It rejected the view that upon the evidence the verdict of 
the jury was based upon speculation and conjecture. The Supreme 
Court said: 


The trial court fairly instructed the jury in substance that if 
they were satisfied that the old prices were reasonable and that they 
would not have changed by reason of any economic condition, 
but would have been maintained except for the unlawful acts 
of the respondents, the jury might consider as an element of damages 
the difference between the prices actually received and what would 
have been received but for the unlawful conspiracy.'”° 


Loder v. Jayne’ illustrates a similar situation. That action was 
brought on the ground that three associations of manufacturers, 
wholesalers and retailers of drugs had organized to fix minimum 
prices for certain drug articles in violation of the Sherman Act. The 
plaintiff, a retail druggist, alleged that the defendants in their con- 
certed attempt to maintain prices refused to sell to him because of 
his price cutting policy and that he was compelled to buy his mer- 
chandise indirectly from other dealers at retail prices in order to 
meet the demands of his clientele. The plaintiff, among other things, 
claimed damages of $7,680, for an 8 percent over-payment on $96,000 
worth of articles purchased by him, and the court upheld a verdict 
in his favor as to this item. As evidence of the increase in costs, the 
plaintiff showed that prior to the interruption a gross profit of 33 
percent on the total purchase price was realized by him whereas, 
after the interruption, the gross profit was only 23 percent on the 
purchase price. The court held that such evidence was proof of 
plaintiff's claim “with reasonable certainty.” ** 

The same doctrine was applied in an action involving a price 
maintenance scheme pursuant to which distributors were not per- 
mitted to sell phonograph records to plaintiffs at dealers’ discounts. 

120 282 U.S. at 561-62. 

121 142 Fed. 1010 (E.D. Pa.), rev’d on other grounds, 149 Fed. 21 (3d Cir. 1906). 

122 142 Fed. at 1021: 

It might be here remarked that in view of the fact that the evidence showed 
that retail prices were generally higher during the time Loder was on the 
blacklist, this loss of 10 per cent on gross profits during that time, as shown 
by the books, is strongly corroborative of his claim that he was compelled 


to purchase his drugs at an increased cost of 8 per cent. 
123 Td. at 1020. 
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In order to meet the demands of their customers, plaintiffs were com- 
pelled to buy records at retail prices. The measure of damages “was 
the difference between the established reasonable price and the 
amounts plaintiffs were compelled to pay... .” ** 

The same basic principles are applicable in cases involving over- 
charges pursuant to the violation. As one court said: 


Plaintiff's claim of damages with respect to each lease on which 
it may be entitled to recover will require a consideration of the 
difference, if any, between the payments called for by the lease 
and the payment or payments which would have been reasonable 
under competitive conditions at the time the lease was made.*° 


In situations of the type illustrated above, plaintiff sustains its 
burden of proof by evidence showing: (a) the cost or price level 
previously existing; (b) the cost or price level during the period 
of the restraint; and (c) the amount of business actually transacted 
during the period of the restraint. From such evidence the trier of 
fact can determine the amount of the damage. Of course, if there 
has been diversion of business as a result of the violation, plaintiff 
may also prove the amount of profits which it lost as a result of the 
unlawful acts. 

It must be noted that a mere discrimination in price without more 
is not sufficient to establish the amount of damage.’** In Enterprise 
Industries, Inc. v. Texas Co.,*" the Second Circuit reversed a judg- 
ment for plaintiff in a Robinson-Patman Act case. The claimed 
illegality consisted of lower prices to competing Texaco stations. 
While there was no evidence as to how much of the business of the 
competing stations plaintiff would have obtained or retained but 
for the discrimination, nevertheless, the trial judge assessed damages 
based on the difference between the price charged plaintiff and the 
lowest price charged any of the competing dealers. This was held 
to be error as mere discrimination is not a proper measure of the 
loss. The court quoted and relied upon Justice Cardozo’s statement 
in ICC v. United States ex rel Campbell: 

124 Straus v. Victor Talking Mach. Co., 297 Fed. 791, 803 (2d Cir. 1924). 

125 Muskin Shoe Co. v. United Shoe Mach. Corp., 167 F. Supp. 106, 111 (D. Md. 
1958). The problems which may be involved in the private actions in the electrical 
industry growing out of the Philadelphia government actions were analyzed in an 
article by Scott R. Schmedel which appeared in The Wall Street Journal, Oct. 23, 


1961. 
126 See Sun Cosmetic Shoppe v. Elizabeth Arden Sales Corp., 178 F.2d 150 (2d 


Cir. 1949). 
127 240 F.2d 457, 459 (2d Cir.), cert. denied, 353 U.S. 965 (1957). 
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If by reason of the discrimination, the preferred producers have 
been able to divert business that would otherwise have gone to the 
disfavored shipper, damage has resulted to the extent of the diverted 
profits. If the effect of the discrimination has been to force the 
shipper to sell at a lowered market price . . . damage has resulted 
to the extent of the reduction. But none of these consequences is 
a necessary inference from discrimination without more.'*8 


There are, however, other cases which hold that price discrimina- 
tion would be sufficient in itself to show some damage to the plaintiff. 
This view is set forth in Becker-Lehmann, Inc. v. Firestone Tire and 
Rubber Co.: 


Proof that Firestone illegally discriminated in price in favor of 
The Suburban Tire Company would be sufficient in itself to show 
some damage to the plaintiff. As appears in Bruce’s Juices v. Ameri- 
can Can Co., 330 U.S. 743 ... at page 757: 


“. . . If the prices are illegally discriminatory, petitioner has 
been damaged, in the absence of extraordinary circumstances, 
at least in the amount of that discrimination.” 


The Eighth Circuit case of American Can Co. v. Russellville 
Canning Company, 191 F.2d 38, is in accord, although “extraordi- 
nary circumstances” not shown to exist in the case at bar were found 
to be present in that case.1”° 


No prudent plaintiff's lawyer would today let the proof of damages 
in a Robinson-Patman Act case rest solely upon the price discrimina- 
tion without offering other testimony, if it is available. In any 
event, it is highly probable that this specific point will be litigated 
further and that subsequent decisions will mark more clearly the 
trail for courts to follow. 

Proving damages by reason of diminution of revenue on business 
actually transacted, is a relatively simple task.%*° There can be little 
real dispute as to the amount of business which the plaintiff actually 
transacted or as to the prices paid or realized by the plaintiff on 
such business. Thus, as a practical matter, defendants are confined 
to an attack upon the proof relating to the prices which plaintiff 


128 289 U.S. 385, 390-91 (1933). 

129 1959 CCH Trade Cases § 69,382 (E.D. Mo.). 

130 The cases illustrate the ease with which the amount of damages may be proved 
in this type of situation, See American Co-op. Serum Ass’n v. Anchor Serum Co., 
153 F.2d 907, 914 (7th Cir. 1946); Elizabeth Arden Sales Corp. v. Gus Blass Co., 
150 F.2d 988, 996 (8th Cir. 1945). 
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would have had to pay or could have realized in a free and open 
market. 


Loss of Profits Which Would Otherwise Have Been Made When 
Plaintiff Was Actually Operating the Business. 


A much more complicated task confronts counsel when the 
damages sought are for loss of profits on business which plaintiff did 
not do, but claims it would have done, but for the violation of law. 
In other words, where the violation reduced the volume of business 
which plaintiff actually transacted, the damages sought represent an 
estimate of the volume of business and profit plaintiff lost by reason 
of the violation. From the very nature of the damages claimed, 
it is obvious that this is the most frequently encountered damages 
problem in private antitrust actions. There are numerous opinions 
which have discussed various facets of the complex problems and 
which have established fairly well defined principles. Yet each case 
presents a different factual situation and the evidence available to 
measure loss of anticipated profits varies, so that application of the 
legal principles is difficult. 

It is perfectly obvious that the determination of what business a 
plaintiff would have done, but for the unlawful act, and what profit 
would have resulted from such business, is not an exact science. As 
Judge Wyzanski aptly stated: “You can’t go to a book and look 
for the answer.” *** Basically, the problem is to assemble the under- 
lying data and to present it so that it fairly proves the amount of 
damages without guessing or speculation, since any theory of damages 
which piles inference upon inference is speculative and insufficient to 
form a basis for a jury verdict as to the amount of damages. In 
Clapper v. Original Tractor Cab Co.,** the theory involved a tabu- 
lation of dealers and sales of half-cabs to dealers with a resulting 
average sale to each dealer, the total number of dealers in the coun- 
try and estimate of total sales based thereon, estimated savings on 
overhead, and finally an estimated profit. The district court, which 
was affirmed on this point, held the theory to be unrealistic as it 
required the making of a number of assumptions and said: 


The evidence as a whole is not sufficient from which to draw a 


(D1 Cape A Food Prods., Inc. v. National Cranberry Ass’n, 119 F. Supp. 900, 910 
Mass. 1954). 

132 165 F. Supp. 565 (S.D. Ind.), aff’d in part, 270 F.2d 616 (7th Cir. 1959), cert. 
denied, 361 U.S. 967 (1960). 
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reasonable inference to support the conclusion, that except for the 
interference. . . Original, could have sold the number of tractor 
covers indicated by the estimate of potential sales with the re- 
sultant profit claimed thereon.'*4 


The courts have approved three basic methods of measuring loss 
of anticipated profits. (1) The “before and after” theory which 
compares the results of the business before the impact of the violation 
with results during the violation. (2) The “yardstick” theory which 
compares the results of a competing business with the results of 
plaintiff’s business. (3) The testimony of experts; in proper cases 
experts may testify as to hypothetical gross receipts of the business 
and such testimony has been used as the basis for estimating loss 
of anticipated profits. These basic theories have been utilized with 
variations and in some cases evidence under several such theories 
has been received. 


The Before and After Theory. 


This theory of proving loss of anticipated profits involves a com- 
parison of the profits prior to the impact of the wrongful act with 


the profits made during the period of the violation, the difference 
being the anticipated profits lost by reason of the wrong. Thus, 
there is submitted to the trier of the facts evidence which furnishes 
a reasonable basis for assuming that, but for the violation, the earn- 
ings during the period of the violation would have equaled the same 
amount as those made prior thereto. Of course, defendants are en- 
titled to prove that competitive conditions changed or to introduce 
proof of other factors affecting the earnings. Many cases have 
recognized the propriety of the “before and after” theory, and the 
reasons why it is generally accepted as a satisfactory method of proof 
of loss of anticipated profits have been well stated: 


[T]he owner of a long-established business generally has it in his 
power to prove the amount of capital he has invested, the market 
rate of interest thereon, the amount of the monthly and yearly ex- 
penses of operating his business, and the monthly and yearly in- 
come he derives from it for a long time before, and for the time 
during the interruption of which he complains. The interest upon 
his capital and the expenses of his business deducted from its in- 
come for a few months or years prior to the interruption produce 
the customary monthly or yearly net profits of the business during 


133 165 F. Supp. at 582. 
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that time, and form a rational basis from which the jury may law- 
fully infer what these profits would have been during the inter- 
ruption if it had not been inflicted. The . . . actual net income, 
compared with that which the j jury infers from the data to which 
reference has been made the net income would have been if there 
had been no interruption, forms a basis for a reasonably certain 
estimate of the amount of the profits which the plaintiff has lost.1** 


While the “before and after” theory is not an exact computation of 
damages, such certainty is not required and evidence of this type is 
a reasonable basis of proof from which damages may rationally be 
inferred. In Eastman Kodak Co. v. Southern Photo Co.,'* the Court, 
in sustaining the allowance of damages to the plaintiff based upon 
profits lost by reason of the defendant’s violation of the Sherman 
Act, approved the statement by the court of appeals that: “The 
plaintiff had an established business and the future profits could be 
shown by past experience.” *¢ 

The use of the “before and after” theory is illustrated in Bigelow 
v. RKO Radio Pictures, Inc.’*" where plaintiffs introduced, among 
other things, evidence of the receipts of their Jackson Park theatre 
during approximately four years preceding the five-year period of 
operation for which damages were sought. The comparison showed 
a falling off of receipts of approximately $125,000 during the damage 
period. In affirming a judgment for plaintiffs, Chief Justice Stone 
said: “The comparison of petitioners’ receipts before and after re- 
spondents’ unlawful action impinged on petitioners’ business af- 
forded a sufficient basis for the jury’s computation of the 
damage. ...” **8 

The plaintiff may show not only the earnings made prior to the 
conspiracy, but it may also prove that the rate of earnings was in- 
creasing. In such a situation it is permissible for the trier of 
fact to infer that the plaintiff's business would have continued to 


134 Central Coal & Coke Co. v. Hartman, 111 Fed. 96, 98-99 (8th Cir. 1901). 

135 273 U.S. 359 (1927). 

136 Id. at 379. The courts have generally approved the rule that a standard of 
comparison of profits based upon the past experience of an established business must 
be offered by the plaintiff before there can be a recovery of damages consistin; 2 
loss of profits measured by what is known as the “before and after” theory. 
Connecticut Importing Co. v. Frankfort Distilleries, Inc., 101 F.2d 79 (2d Cir. 1939). : 
American Can Co. v. Ladoga Canning Co., 44 F.2d 763 (7th Cir. 1930), cert. denied, 
282 U.S. 899 (1931) ; Victor Talking Mach. Co. v. Kemeny, 271 Fed. 810 (3d Cir. 
1921); Frey & Son, Inc. v. Welch Grape Juice Co., 240 Fed. 114 (4th Cir. 1917) ; 
Central Coal & Coke Co. v. Hartman, supra note 134. 

187 327 U.S. 251 (1946). 

138 Td. at 266. 
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increase at the same rate during the interruption period and to allow 
damages to be computed on that basis.**® Of course, if the evidence 
shows that the plaintiff’s business was decreasing during the “before” 
period, the trier of fact would be permitted to infer that the same 
rate of decline would have continued during the period of interrup- 
tion caused by the violation. 


Obviously, counsel for the plaintiff should make clear to the 
jury the basic theory and each step of the computation. Charts, 
graphs and other visual aids are of help. Where, however, plaintiff 
introduces its basic financial data during the period before and after 
the violation, the jury may properly draw its own reasonable con- 
clusions. In William H. Rankin Co. v. Associated Bill Posters,” the 
financial history of the business was in evidence. The jury was 
permitted to arrive at damages from the data in its “raw state,” even 
though the court commented that the jury was not as competent to 
analyze the evidence as some financial and business expert might 
have been.*** 


Implicit in the use of the “before and after” theory of measuring 
loss of anticipated profits are several conditions precedent: (a) the 
plaintiff's business must be one which was established and operating 


prior to the impact of the violation; (b) the prior earnings must have 
been reasonably uniform; (c) the earnings during both periods must 
be in the same line of commerce; and (d) the earnings during the 
prior period may not have been made when plaintiff was a par- 
ticipant in, or beneficiary of, the unlawful acts of defendant. It is 
apparent that these conditions precedent limit the plaintiff who hopes 
to measure damages by the “before and after” theory to one who 
actually operated the business both before and during the conspiracy. 
Each of these conditions precedent will be separately considered. 

The requirement that plaintiff's business be one which was 
established and operating prior to the impact of the tortious con- 
duct is a common sense and practical one. In Central Coal & Coke 
Co. v. Hartman the court held that there was no basis in the proof 
offered for an allowance of lost profits, since the plaintiff had failed 
to produce evidence of the volume of his business, of his income or 

189 Frey & Son, Inc. v. Welch Grape Juice Co., supra note 136, at 117: “This 
average increase of general business was evidence from which the jury could have 
inferred the probable increase of the sale of this brand of grape juice, had the plain- 
tiff been able to purchase it on the same terms as other jobbers.” 

140 42 F.2d 152 (2d Cir.), cert. denied, 282 U.S. 864 (1930). 


141 Td. at 156. 
142 11] Fed. 96 (8th Cir. 1901). 
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of his expenses before and after the violation. The court stated that 
the expected profits of a commercial business were generally too 
speculative for jury determination, but that an exception to this rule 
existed in favor of an established business.'** 

It was also held that “proof of the expense and of the income of 
the business for a reasonable time anterior to and during the inter- 
ruption charged, or of facts of equivalent import, is indispensable to 
a lawful judgment for damages for the loss of the anticipated profits 
of an established business.” ** This case is the genesis of the so- 
called “before and after” theory. Its flat requirement that there be 
an established business before lost profits may be recovered has been 
whittled away in some cases,“** and the phrase “or of facts of similar 
import” has permitted the use of other damage theories in such 
instances. However, the requirement that there be an established 
business still remains as a condition precedent to the use of the 
“before and after” theory of damages. 

A plaintiff who has no record of a previously established business 
which was interrupted by the violation cannot attempt to measure 
loss of anticipated profits by the “before and after” theory, even 
if he has available the earnings of a prior owner. In Finley v. Music 
Corporation of America,** plaintiff, who had no record of a pre- 
viously established business, offered evidence of the profit made by 
a prior owner of the same business. Such evidence was held to be 
improper and judgment was entered for the defendants.’ 

If there were no earnings in the period prior to the wrong or if 
the earnings were not uniform, the “before and after” theory may 
not be used. In Baush Machine Tool Co. v. Aluminum Co. of 
America, plaintiff sought to recover damages caused by the de- 
fendant’s alleged monopoly in the manufacture and sale of aluminum 
and aluminum products. The lower court allowed plaintiff's president 
to testify to the loss of profits claimed to have been suffered by the 
plaintiff during the period for which recovery was sought, despite 

143 Id. at 98-99. 

144 Td. at 99 (emphasis added). 

145 Delaware Valley Marine Sup. Co. v. American Tobacco Co., 184 F. Supp. 440, 
443-44 (E.D. Pa. 1960); see Triangle Conduit & Cable Co. v. National Electric 
Prods. Corp., 152 F.2d 398 (3d Cir. 1945); Pennsylvania Sugar Refining Co. v. 
American Sugar Refining Co., 166 Fed. 254, 260 (2d Cir. 1908); American Banana 
Co. v. United Fruit Co., 166 Fed. 261, 264 (2d Cir. 1908); William Goldman 
Theatres, Inc. v. Loew’s, Inc., 69 F. Supp. 103 (E.D. Pa. 1946), aff'd, 164 F.2d 1021 
(3d Cir.), cert. denied, 334 U.S. 811 (1948). 

146 66 F. Supp. 569 (S.D. Cal. 1946). 


147 Td. at 571. 
148 79 F.2d 217 (2d Cir. 1935). 
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the fact that the company’s aluminum division had never realized an 
actual profit. Plaintiff was allowed to offer computations of future 
profits which plaintiff claimed it would have made on the assumption 
that it would have continued to maintain the same proportion of the 
country’s business from 1926 to 1931 as it had in 1925. The court 
of appeals held that the admission of such evidence was error “as 
there had never been any profits and no reasonable prospect that 
any would be made was shown as of 1925, his estimate was nothing 
but a guess based on conditions contrary to fact.” °° 

In other words, it will not be assumed that the plaintiff’s business 
might have shown a profit but for the defendant’s acts where the 
history of the business shows that it had never been profitable prior 
to the inception of such acts. In such case, there is no evidence from 
which the jury may rationally infer the existence of damages or 
compute the extent thereof with reasonable certainty. 

The next condition which must be met in using the “before and 
after” theory is that the plaintiff must have been engaged during 
both periods in business involving the same line of commerce. Where 
the plaintiff in his business deals in goods other than those supplied 
by the defendant, the profits or losses from such other goods must 


be segregated from those realized on the defendant’s products, in 
determining lost profits. This does not mean, however, that plain- 
tiff may not recover profits lost on such other goods, if the proof 
shows that such loss was suffered as the direct result of the dep- 
rivation of the goods produced by the defendant.’ For example, 
in Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, Inc.,'** the plain- 


149 Record, pp. 1094-98. 

150 79 F.2d at 227. 

151 In Eastman Kodak Co. v. Southern Photo Materials Co., 273 U.S. 359 (1927), 
the plaintiff, a dealer in photographic supplies, lost most of its professional pho- 
tographers’ business when the defendant, a manufacturer of such supplies, bought a 
supply house with which the plaintiff had been in competition, and refused to con- 
tinue to sell professional supplies to the plaintiff at dealers’ discounts, The proof 
offered consisted of charts of profits which plaintiff had made from past sales of 
defendant’s goods, the expenses of plaintiff’s entire business and the expenses appor- 
tioned to the handling of defendant’s goods. Record, pp. 184-89, 212, 214-15, 236, 
237, 289, 302, 313. In addition, plaintiff established that it had realized an increase of 
60% in the total number of customers served from 1909 to 1911. Record, pp. 195- 
96. On this evidence, the court allowed the jury to estimate plaintiff’s loss of profits 
through being deprived of defendant’s goods during the period complained of on the 
theory that profit would have continued to be realized at the same rate but for 
defendant’s unlawful acts. Record, p. 261. The plaintiff’s recovery, which was sus- 
tained by the Supreme Court, was limited to (a) the profits it would have realized 
from continued sales of defendant’s goods, and (b) the profits which it would have 
made on its own photo mount business if it had had defendant’s goods; it was not 
based upon the profit or loss from plaintiff’s business as a whole. 

152 182 F.2d 228 (7th Cir. 1950), rev'd, 340 U.S. 211 (1951). 
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tiff claimed and recovered damages based on the loss of profits which 
it suffered from its total loss of sales in all brands of liquor found 
by the jury to be attributable solely to its not having for sale the 
Seagram and Calvert lines of whiskey. The reverse of that situation 
was presented in Wolfe v. National Lead Co.,'** where plaintiff's 
profits during the period of the alleged restraint were greater than 
after the alleged restraint was removed. The alleged restraint was the 
allocation by quotas of the titanium pigment. Plaintiff took the por- 
tions of its business products using titanium and sought to compare 
only such portions. The court refused to permit this, saying: 


If they abandoned or curtailed other lines of production in order 
to concentrate their efforts and the use of their facilities on titanium 
paint after the period of shortages, the result would give a com- 
pletely distorted picture. For the profit in one line of business might 
have been increased only at the expense of the other, rather than 
because of the abolition of the restricted quota. The claimed injury 
of appellants cannot be arrived at by considering the growth of 
one line of business without making allowance for the diminution 
of the other.154 


Where there is no claim that the total business was affected by the 
wrong, plaintiff must segregate the costs of business and allocate 
them to the line of goods for which damages are claimed.’ Usually 
this will entail no great difficulty, since plaintiff will have made 
separate sales of the particular commodity or commodities obtained, 
or previously obtained, from the defendant. From the gross receipts 
realized on these sales, there can be deducted the specific costs of 
handling the specific goods, together with a proper proportion of 
overhead costs of the entire business in order to obtain the net 
profits allocable to such goods. The allocation of general or over- 
head expenses may be made in the same proportion which the gross 
sales of the defendant’s goods have to the gross sales of the entire 
business. Absent special factual circumstances, it would seem that 
this procedure forms a sufficiently definite basis for an estimate of 
damages. 


- nee. 427 (9th Cir.), cert. denied, 350 U.S. 915 (1955). 

at k 

155 Connecticut Importing Co. v. Frankfort Distilleries, Inc., 101 F.2d 79 (2d Cir. 
1939) ; American Can Co. v. Ladoga Canning Co., 44 F.2d 763 (7th Cir. Fossa Sieg- 
fried v. Kansas City Star Co., 193 F. Supp. 427 (W.D. Mo. 1961); on ‘Patent 
Corp. v. Sparklets Devices, Inc., 112 F. Supp. 676, 692 (E.D. Mo.), ra 2 202 F.2d 
87 (8th Cir 1 1953). 
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The last basic requirement is that the profits in the “before” period 
must not have been made when plaintiff was a participant in or 
beneficiary of the unlawful acts of defendants. This is not a pari 
delicto defense (nor is it a defense that the plaintiff was otherwise 
violating the antitrust laws, as was urged and rejected in Kiefer- 
Stewart Co. v. Seagram @ Sons, Inc.'**); it is simply that profits 
made in the “before” period, when plaintiff was the beneficiary 
of the unlawful acts are not proper evidence upon which to predicate 
lost profits in the “after” period. The philosophy underlying this 
requirement was set forth in Victor Talking Machine Co. v. 
Kemeny." There, plaintiff sued the defendant, a manufacturer of 
phonograph machines and records, for lost anticipated profits due 
to the defendant’s violation of the Sherman Act. Plaintiff had at one 
time participated as a retail distributor in defendant’s unlawful price 
fixing scheme. After cutting under the list prices established by the 
defendant, the plaintiff found himself unable to secure defendant’s 
product at dealers’ prices from either the defendant itself or its 
licensed distributors. As a result, plaintiff lost his entire business 
in defendant’s product and sued to recover damages suffered thereby. 
The trial court allowed the jury to consider the evidence offered by 
the plaintiff of profits realized during the period in which plaintiff 
actually participated in defendant’s illegal scheme. The court of 
appeals held it was error to permit the jury to find damages “from 
evidence of profits which the plaintiff had made when engaged with 
the defendant in an unlawful business.” The rule was stated: 


Profits which the plaintiff could anticipate if he had been permitted 
to go on and sell Victor products were only such as he could earn 
lawfully in a competitive market. Such profits can not, we think, 
be ascertained from profits which he had earned under a system 
whose sole purpose was to maintain prices, restrict competition, 
and create monopoly.1*8 


If the rule were otherwise, the unlawful profits would be extended 
into the damage period and, worse still, the resulting judgment would 
be trebled.?™® 


156 340 U.S. 211, 214 (1951). 

157 271 Fed. 810 (3d Cir. 1921). 

158 Td. at 819. 

159 See Eastman Kodak Co. v. Southern Photo Materials Co., supra note 151, at 
377; First Nat. Pictures, Inc. v. Robison, 72 F.2d 37, 40 (9th Cir.), cert. denied, 

» pe 609 (1934) ; Eastman Kodak Co. v. Blackmore, 277 Fed. 694, 699 (2d 

921). However, in William H. Rankin Co. v. Associated Bill Posters, 42 F.2d 

ie 158 (2d Cir.), cert. denied, 282 U.S. 864 (1930), an adjustment of prices in the 
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Where the criteria of the “before and after” theory can be met, 
the evidence of the amount of damages is the most reliable which a 
plaintiff can offer. It utilizes the same business with its demostrated 
capabilities and weaknesses. Unless the evidence shows that the 
basic economic or competitive conditions have changed or that 
other factors have affected the business, the basic data would appear 
to furnish a sound basis upon which to estimate damages. 


The Yardstick Theory. 


Bigelow v. RKO Radio Pictures, Inc.,’ illustrates the use of the 
“yardstick” theory. In addition to the evidence on the “before and 
after” theory, plaintiff also introduced evidence on the “yardstick” 
theory, a comparison of the receipts during the five-year damage period 
at its Jackson Park theatre with those at the Maryland theatre of one 
of the defendants. An expert witness testified that if the Jackson 
Park had been permitted to play pictures at the same time as the Mary- 
land theatre, it would have grossed as much as the Maryland. In 
addition, the expert testified that the expenses of the Jackson Park 
on the earlier run would not have been greater than those on the 
run on which it operated. The expert then testified as to the 
amount by which the film rental at the Jackson Park would have 
been increased by playing on the earlier run. The evidence showed 
that during the five-year period, the Maryland’s net receipts after 
deducting film rentals exceeded the Jackson Park receipts, less film 
rentals paid, by approximately $116,000.** 

The jury returned a verdict for $120,000 which the court of 
appeals reversed on the ground that the evidence of damages was 
insufficient for submission to the jury.** The Supreme Court re- 
instated the judgment and held that the verdict was supported by 
evidence on the “before and after” theory since “there was evidence 
to support a verdict for damages on at least one theory on which 
the case was submitted to the jury. We do not imply that the verdict 
could not be supported on some other theory.” ** 

Since that decision by the Supreme Court, the “yardstick” theory 
“before” period was made because of illegality at that time and, as adjusted, were 
used in estimating losses in the “after” period. The same basic adjustment was made 
in American Crystal Sugar Co. v. Mandeville Island Farms, Inc., 195 F.2d 622 (9th 
Cir.), cert. denied, 343 U.S. 957 (1952). 

160 327 U.S. 251 (1946). 

161 On the “before and after” theory the difference was approximately $125,000. 


162 150 F.2d 877 air Cir. 1945). 
163 327 U.S. at 266 
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has been widely used as a basis upon which the trier of fact may 
estimate the amount of damages.’ 

Richfield Oil Corp. v. Karseal Corp.® is an example of the “yard- 
stick” theory in measuring damages. In summarizing the damage 
evidence the court said: 


To assist the jury in making a “just and reasonable estimate of 
damage,” plaintiff offered proof which the jury could believe and 
consider, that “Wax Seal” sold on the free market, as well or in 
many instances 3 to 7 times better than a product known as “Mac’s,” 
and that “Mac’s” was generally a comparable product. Evidence 
was offered which the jury was entitled to believe that during the 
period of time involved in this case that Richfield purchased from 
Mac’s Super Gloss Company, 4,707 cases of “Mac’s” polish. Karseal 
then contended that the jury could infer that “Wax Seal” outsold 
“Mac’s” 3 to 1, and that therefore had plainuff not been denied 
access to the 3,000 Richfield service stations during the six years 
between 1947 and 1953, that an estimate of approximately 14,121 
cases of “Wax Seal” would have been sold at Richfield stations. 
Karseal offered evidence which the jury were entitled to believe, 
that it was staffed, orarre and able to produce sufficient “Wax 
Seal” to meet these additional sales. It also offered evidence, which 


the ry was entitled to believe, that its net profit per case of “Wax 
oO 


Seal” for the period in question was 57¢ per case.'® 


There are, however, fundamental conditions which must be met 
before damages may be measured in this manner. Before evidence 
of the gross receipts of the “yardstick” business may be used to 
measure the volume of plaintiff's gross receipts absent the unlawful 
acts, the plaintiff must adduce evidence showing that the two busi- 
nesses are in fact comparable.’** Unless such a basis is laid there is no 
foundation for the inference that plaintiff's business would have had 
as much in gross receipts as the “yardstick” business.’** It seems 


164 E.g., Loew’s, Inc. v. Cinema Amusements, Inc., 210 F.2d 86 (10th Cir.), cert. 
denied, 347 U.S. 976 (1954) ; Milwaukee Towne Corp. v. Loew’s, Inc., 190 F.2d 561 
(7th Cir. 1951), cert. denied, 342 U.S. 909 (1952) ; Theatre Inv. Co. v. RKO Radio 
Pictures, Inc., 72 F. Supp. 650 (W.D. Wash. 1947). 

165 27] F.2d 709 (9th Cir. 1959), cert. denied, 361 U.S. 961 (1960). 

166 Td. at 714. 

167 In Fargo Glass & Paint Co. v. Globe American Corp., 201 F.2d 534, 540 (7th 
Cir.), cert. denied, 345. U.S. 942 (1953), there had been cancellation of a distributor- 
ship and sale of the entire output to a competitor. It was held that the profits made 
by the competitor were not a proper measure of damages since: “There is no evi- 
dence to justify the assumption that plaintiff would have sold the same number of 
Globe ranges that Maytag sold, or that it would have realized the same profit on 
sales it made.” 

168 In Bigelow v. RKO Radio Pictures, Inc., supra note 160, there was evidence 
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clear that the “yardstick” business must be identical to the type of 
business conducted by plaintiff during the damage period; otherwise 
there is no real basis for comparison. 

The few cases which have considered this problem show clearly 
that exact comparability is not required. All that is necessary is that 
the two businesses be reasonably comparable and in the same com- 
petitive area. Any minor differences between the two businesses, 
once the fact of comparability is established, may be taken into ac- 
count by the trier of fact in determining how much business plain- 
tiff would have done in the absence of the unlawful acts.’® This 
principle is illustrated by William Goldman Theatres, Inc. v. Loew's, 
Inc. There plaintiff's Erlanger Theatre had been denied first run 
pictures. The court took the average gross receipts, less film rental 
and advertising, of the other first run theatres and then adjusted the 
resulting damage figure because of the following factors: (1) loca- 
tion of the Erlanger; (2) the fact that the Erlanger had not been 
a first run theatre; (3) its lack of air-conditioning equipment; (4) the 
contingent increase in rentals provided for in the lease; and (5) the 
fact that the damage period was during the war boom.’ Another 
variation of the yardstick theory is found in Charles Rubenstein, 
Inc. v. Columbia Pictures Corp. There, the court sitting without 
a jury, combined the grosses of plaintiff's theatre with those of the 
favored theatre, assigned one-half to plaintiff’s theatre, applied an 
average film rental percentage to obtain a net gross from which was 
subtracted the actual net gross of plaintiff's theatre. The difference 
was held to be the amount of damages. 

The facts which may be advanced as showing advantages or dis- 
advantages in the comparison with the “yardstick” business will 
vary in each case. These facts may be considered by the trier of 
the facts in the light of all the evidence in determining the amount 
of damages suffered by the plaintiff. Where, however, the plaintiff’s 


that the plaintiff’s theatre was “superior in location, equipment, and attractiveness to 
patrons.” 


169 See Theatre Inv. Co. v. RKO Radio Pictures, Inc., 72 F. Supp. 650 (W.D. 
Wash. 1947), where the trial judge made adjustments for the advantages and dis- 
advantages of the two businesses involved. But see Homewood Theatre v. Loew’s, 
Inc., 110 F. Supp. 398 (D. Minn. 1952), where the straight “yardstick” theory was 
rejected as the two theatres were not comparable. 

170 69 F. Supp. 103 (E.D. Pa. 1946), aff’d, 164 F.2d 1021 (3d Cir.), cert. denied, 
334 U.S. 811 (1948). 

17169 F. Supp. at 108-09. 


172 176 F. Supp. 527 (D. Minn. 1959), aff'd, 289 F.2d 418 (8th Cir. 1961). 
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business is superior to the “yardstick” business, no adjustment will be 
made.** 

One important advantage of the “yardstick” theory over the “be- 
fore and after” theory to plaintiffs is that proof of a previously exist- 
ing business as a condition precedent to the use of the “yardstick” 
theory is not required.*** This makes it a particularly useful damage 
theory in the situation where the impact of the violation is felt by 
the plaintiff at the inception of a business. Of course, there still 
must be a factual finding that, absent the violation, the plaintiff's 
business would have done as much business as that done by the 
“yardstick” business. 

There is one fact which should deter a court from permitting a 
plaintiff to use as a yardstick the business of a defendant, allegedly 
favored by the violation. It seems obvious that if the violation 
benefited the defendant’s business, such business does not represent 
profits made in a free and open market. The rule of Victor Talking 
Machine Co. v. Kemeny’ is that in measuring damages it is improper 
to use as a base business resulting from a violation. If any such evi- 
dence were permitted, it would have the effect of giving to the plain- 
tiff the fruits of the conspiracy and then the resulting judgment would 
treble such a verdict. Thus, where the defendant’s business is the 
only available yardstick, before such evidence is admitted there 
should be deducted the increase resulting from the violation. It is 
unfortunate that more attention has not been paid to this important 
principle. 


Expert Testimony as to Anticipated Gross Receipts. 


The third basic method of proving lost profits is through testimony 
of an “expert” witness as to what the anticipated sales of the plain- 
tiff would have been, but for the violation. 


173 Bigelow v. RKO Radio Pictures, Inc., supra note 160; Milwaukee Towne 
Corp. v. Loew’s, Inc., supra note 164. 

174 William Goldman Theatres v. Loew’s, Inc., supra note 170, at 105-06: 
Of course, when the plaintiff has no established business showing potentiality 
of profits to start with, it will not be so easy for him to produce evidence 
from which profits can be determined with any degree of certainty, and in 
most cases it has turned out that he was unable to do so. But there is no 
logic or sound policy in a rigid rule that will foreclose him if his evidence, 
without it, is sufficient to get the Court beyond the guessing stage. The whole 
matter is a question of the evidence. “It is sufficient if a reasonable basis of 
computation is afforded, although the result be only approximate.” . . . If these 
standards are met, the absence of the additional factor of past performance 
of a going business—a useful factor no doubt—should not be fatal to the 
laintiff’s case. (Citations by the court omitted.) 

175 271 Fed. 810 (3d Cir. 1921). 
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Of course, it is the rule in the federal courts that expert testimony 
will be excluded where the actual knowledge or experience of the 
witness on the particular subject is inadequate or insufficient.’ In 
Park Neponset v. Philip Smith,” the trial judge excluded the testi- 
mony of the chief executive officer of the plaintiff corporation and the 
testimony of an independent expert on damages. In the case of the 
executive, he had managed only one theatre other than the plaintiff's 
theatre. Neither he nor the other expert had any figures on what 
business the plaintiff's theatre would have done if it had played 
pictures earlier and neither had ever operated theatres which had 
experienced early runs of pictures under circumstances comparable 
to those presented in the case. The court of appeals did not con- 
sider this point since it affirmed the verdict of the jury for the de- 
fendants on the issue of liability. 

A very illustrative situation was presented in Flintkote Co. v. 
Lysfjord.** There the jury verdict was upheld as to out-of-pocket 
expenses in establishing a business and as to overcharges. It was re- 
versed as to loss of profits concerning which “the sole evidence 
adduced . . . was the oral testimony of the plaintiffs and their ac- 
countant, as supplemented by written computations.” * The plain- 
tiffs were held not to be competent experts on business prognosis, 
as they were salesmen without any real business experience. There 
was no substantial evidence in the record of the state of the industry 
in the years in question or that plaintiffs would have probably obtained 
more business, since there was no showing “of the existence or 
availability of such business or plaintiffs’ ability to undertake ad- 
ditional work.” *° The court of appeals said: 


Where, as here, the sole evidence as to loss of profits is the testi- 
mony of the plaintiffs, both inexperienced in business operations, 
stating what they had expected to make during the infancy of a 
newly-created enterprise based on inaccurate computations of the 
most money they had made working as salesmen for an established 
firm in years preceding those in question, with no attempt having 


176 Flintkote Co. v. Lysfjord, 246 F.2d 368, 392-94 (9th Cir.), cert. denied, 355 
U.S. 835 (1957); Emich Motors Corp. v. General Motors Corp., 181 F.2d 70, 83. 
(7th Cir. 1950), rev’d on other grounds, 340 U.S. 558 (1951) ; Momand v. Universal 
Film Exchanges, Inc., 172 F.2d 37, 43 (1st Cir. 1948), cert. denied, 336 U.S. 967 
eo Central Coal & Coke Co. v. Hartman, 111 Fed. 96, 98, 102-03 (8th Cir. 


1 7 
177 258 F.2d 452 (1st Cir. 1958). 
178 Supra note 176. 
179 Td. at 390. 
180 Td. at 391. 
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been made to establish a comparison as to either the businesses or 
the years, the jury verdict predicated on such evidence cannot 
stand,181 


In addition, the expert testimony must explain the method of 
reaching the figure’*? and must be based upon facts, so that it is not 
just surmise, conjecture and guess-work.'** If the method adopted by 
the expert is an improper one, the testimony will be excluded.’ 

However, where the expert is held to be qualified and to have 
furnished a valid basis for his method, expert testimony has been 
received. For example, in Bordonaro Bros. Theatres, Inc. v. Para- 
mount Pictures, Inc.,’* plaintiff alleged that its theatre in Olean, 
N.Y., was denied an opportunity to obtain pictures to play first 
run by reason of the defendants’ acts in violation of the antitrust 
laws. Plaintiff's expert witness testified that the plaintiff's theatre 
was the better theatre and suitable for first run exhibition of pictures. 
He then testified as to the classification of pictures and their grossing 
potentials; that plaintiff's theatre in a “free” market would have 
played 50 to 60 percent of all “A” and “B” pictures; and that the 
average daily gross of plaintiff's theatre if it had played those pictures 


would have been $500. The jury rendered a verdict for the plaintiff 
in a much lower amount. In affirming, the court of appeals said: 


Damages in such a situation necessarily cannot be assessed with 
mathematical precision, but the testimony of plaintiff's ws 
witness, Samuelson, “while purely an estimate and introduced as 
such, was proof of a kind as definite and certain as the subject- 
matter admitted.” 18¢ 


Similarly, in Kobe, Inc. v. Dempsey Pump Co.,'*" the court affirmed 
a measure of damage based upon testimony as to what the sales of 
the injured party would have been but for the violation of the anti- 
trust laws. In the damage phase of the case, the court concluded that 
there was sufficient proof that Dempsey had in fact been damaged. 
Thus, it held that where there was no uncertainty in the fact of 


181 Td. at 394. 

182 General Corp. v. General Motors Corp., 184 F. Supp. 231, 243 (D. Minn. 1960). 

188 Sunkist Growers, Inc. v. Winkler & Smith Citrus Prods. Co., 284 F.2d 1, 34 
(9th Cir. 1960). ‘ : 

184 Darden v. Besser, 147 F. Supp. 376, 382 (E.D. Mich. 1956), modified on other 
grounds, 257 F.2d 285 (6th Cir. 1958). 

185 176 F.2d 594 (2d Cir. 1949). 

186 Td. at 597. 

187 198 F.2d 416 (10th Cir.), cert. denied, 344 U.S. 837 (1952). 
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damage, the plaintiff should not be barred from recovery because of 
uncertainty as to the amount. The evidence dealt with the facilities, 
the personnel and the finances to manufacture and market the 
Dempsey product. In addition, there were market surveys and 
samplings showing the demand for the product. Further, an expert 
witness, with long experience in the field, testified that in his opinion 
Dempsey would have sold more pumps and auxiliary equipment had 
there been no conspiracy. This expert also testified that the growth 
curve of the Dempsey product would have continued upward. 
The court stated that Dempsey had “produced all the evidence 
available under the circumstances.” *** 

Sablosky v. Paramount Film Distrib. Corp. involved a claim 
that theatres in Norristown, Pennsylvania, would have had greater 
profits if they had been allowed to play pictures earlier. In proving 
loss of profits, an expert purported to determine the area from which 
the Norristown theatres drew patrons, to estimate the percentage of 
people who would have attended all theatres in the draw area, to 
estimate the number of such patrons who would have attended plain- 
tiff’s theatre, and to estimate an admission price, and from all this 
arrive at an estimated gross. The amount of damages was calculated 
by deducting film rental and advertising to obtain a net gross figure 
which was compared with the actual net gross—the difference being 
the claimed lost profits. The jury verdict, upheld by the court, was 
substantially less than the expert’s estimate. 

In Atlas Building Products Co. v. Diamond Block & Gravel Co.,'® 
a price discrimination case, a public accountant analyzed the plain- 
tiff's production cost and computed the amount of business plaintiff 
might reasonably have received and from that projected the plain- 
tiffs profits but for the price discrimination. A manufacturer’s 
agent, familiar with the block building business and particularly with 
production methods in the business, testified that plaintiff could have 
enlarged its production facilities to meet the demand and compete 
for its fair share of the market. The trial court felt that, while the 
accounting procedures were not entirely satisfactory, they were 
sufficient. The court of appeals affirmed: 


We agree that the evidence tended to show that as a result of the 
appellant’s pricing policies, the appellee had been deprived of busi- 
188 Td. at 427. 


189 137 F. Supp. 929 (E.D. Pa. 1955). 
190 269 F.2d 950 (10th Cir. 1959), cert. denied, 363 U.S. 843 (1960). 
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ness which it would have reasonably been expected to obtain under 
prices generally prevailing in the E] Paso area; and that as a result 
of the loss of this business, its profits dwindled, its cost of produc- 
tion increased, and the value of its business was diminished.’ 


In Delaware Valley Marine Supply Co. v. American Tobacco 
Co.,’” plaintiff claimed that it was prevented from establishing a 
business. Although held to have standing to sue, plaintiff was un- 
successful in attempting to prove damages and the motion of de- 
fendants to dismiss was granted. Having no business, the “before and 
after” theory was unavailable. Plaintiff sought to solve its problem 
by testimony as to what it could have done and also to use business 
done by a defendant as a yardstick and to bolster that by expert 
testimony. The court said that there was no evidence from which 
the jury could have properly found that plaintiff would have sold 
sea stores to the claimed number of vessels. 

An interesting question arises when a plaintiff, having the “before 
and after” evidence available, seeks to use either the “yardstick” 
theory or expert testimony. It would seem that a “best evidence” 
rule would require the rejection of evidence under all theories except 
the “before and after” theory, since it involves much less “estimat- 
ing” than any of the other theories. Similarly, if the plaintiff has 
available evidence of the business actually conducted in a period after 
the violation, it would appear that it should not be permitted to 
“speculate” as to the business it might have conducted through the 
use of either the “yardstick” theory or by means of expert testimony. 
Actual experience is more convincing than opinion evidence. The 
Supreme Court, in holding an order of the Illinois Commerce Com- 
mission to be non-confiscatory,’* concluded that testimony of ex- 
perts concerning the valuation of the company’s property, as com- 
pared with the company’s actual experience during the pendency of 
the litigation, should be rejected. “This actual experience of the 
company is more convincing than tabulations of estimates. . . . Elabo- 
rate calculations which are at war with realities are of no avail.” 

Only a few cases have dealt with problems of this nature. In 
Bigelow v. RKO Radio Pictures, Inc. evidence under both the 

191 Td. at 958. 

192 184 F. Supp. 440 (ED.1 Pa. 1960). 

193 Lindheimer v. Illinois Tel. A ig 292 U.S. 151 (1934). 

194 Id. at 163-64. Accord: United States v. Spaulding, 293 U.S. 498, 506 (1935) ; 
Sinclair Refining Co. v. Jenkins Petroleum Process Co., 289 U.S. 689, 698 (1933) ; 


United States v. Donahue, 66 F.2d 838, 841 (8th Cir. 1933). 
195 Supra note ‘160. 
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“before and after” and the “yardstick” theories was admitted; how- 
ever, the damages under each theory closely corresponded. Possibly a 
different result would have been reached, if the “yardstick” theory had 
shown much larger figures than did the “before and after” theory. In 
Theatre Inv. Co. v. RKO Radio Pictures, Inc.,"** the court indicated 
that had there been reliable evidence of the before period, it would 
have rejected evidence under the “yardstick” theory.” 


Damages Based Upon Loss of or Injury to Investment in Property. 


In an appropriate case, a plaintiff, who has proved loss of antici- 
pated profit, may be entitled to prove also that the value of his busi- 
ness has been diminished; however, this is not permitted where the re- 
sult is double damages for the same injury, in which event either 
lost profits or damages for injury to good will may be sought, but 
not both. 

In considering damages for injury to good will, the two basic 
types of factual situations should be separately examined, i.e., (a) 
where the plaintiff is ready, willing and able to engage in the line of 
commerce affected by the violation, and (b) where the plaintiff 
has abandoned or sold the business affected by the violation. 

In a case where the plaintiff’s business has merely been interrupted 
in a particular line of commerce, the plaintiff is able to resume his 
business when the impact of the violation is lifted. The damages to 
which he is entitled are those which will restore him to the position 
which he would have had but for the violation. When there has 
been a loss of anticipated profits during the damage period, it is 
apparent that the plaintiff may have lost the patronage of some 
customers. Thus, even if the restraint is removed and damages 
are awarded for loss of anticipated profits, it may take some time to 
restore the business to the level which it would have enjoyed but 
for the conspiracy and the value of the investment in the business 
may have been damaged. Obviously the business is worth less to a 
prospective purchaser than it would have been absent the conspiracy. 
In other words, the good will of the business has been depreciated. 

Damages for injury to good will have been expressly recognized. 
In Atlas Building Products Co. v. Diamond Block & Gravel Co.’** the 
Tenth Circuit said: 


= pd F. Supp. 650 (W.D. Wash. 1947). 


656. 
198 269 F.2d 9F0 (10th Cir. 1959), cert. denied, 363 U.S. 843 (1960). 
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The statute speaks of injury to “business or property”. . . . And, 
those words in their ordinary sense have been construed in terms 
of (1) the difference, if any, between the amounts actually realized 
by the injured party and what it would have reasonably expected 
to realize from sales but for the unlawful acts complained of; and 
(2) the extent to which the value of the petitioner’s property had 
been diminished as a result of such acts. . . . We think both loss of 
profits in business and diminishment of the assets were proper 
elements of damage, and the trial court did not err in so submitting 
the case to the jury.’ 


In Bausch Machine Tool Co. v. Aluminum Co. of America® the 
plaintiff, in addition to loss of profits, sought to recover damages 
resulting from an alleged depreciation in the value of its plant, which 
it had not ceased operating. The testimony of an expert consulting 
engineer, who had been appraising manufacturing plants for about 
fifteen years, was offered in support of the claim for damages to 
the plaintiff's plant. In making an estimate of the value of the plant 
in 1925 when the defendant’s wrongful acts commenced, the witness 
was asked to assume that there was “‘a reasonable prospect of profitable 
operation.” *** The court of appeals held that in view of the fact 
that the plaintiff had never operated its plant at a profit it was er- 


roneous to predicate depreciation in value of the property on such 
an assumption. 


This was an assumption impossible to be made in view of the 
evidence. The pe had never operated its plant at a profit... . 
In the light of this record, it required substantial evidence of 
changed conditions to make the assumption of a reasonable expecta- 
tion of profit in 1925 anything but unfounded optimism and there 
was no such evidence. . . . The base valuation of its plant conse- 
quently had to be shown as of 1925, and it was error to value it 
except with reference to conditions then actually existing.? 


It is thus apparent that plaintiff must first prove that its business 
did in fact have good will.** Or, stated another way, before plain- 


199 Td. at 958-59. 

200 79 F.2d 217 (2d Cir. 1935). 

201 Td. at 227. 

202 Thid. 

203In Standard Oil Co. v. Moore, 251 F.2d 188, 219-20 (9th Cir. 1957), cert. 

denied, 356 U.S. 975 (1958), the court said : 

In measuring the value of the good-will of such a business, appropriate factors 
to be considered are: (1) What profit has the business made over and above 
an amount fairly attributable to the return on the capital investment and to 
the labor of the owner? (2) What is the reasonable prospect that this addi- 
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tiff may recover damages for depreciation of good will, he must in- 
troduce proof which would entitle him to damages based upon loss 
of anticipated profits. 

The next step must be evidence valuing the good will at the time of 
the suit and what it would have been worth but for the violation. A 
plaintiff who has been forced by the defendant’s acts to abandon or 
to sell his business has in fact been injured in that the violation has 
deprived him of his property. Where damages of this type are 
claimed, the problem of the measure of damage is relatively simple. 
It involves proving merely (a) the value which, but for the viola- 
tion, the property would have had at the time of abandonment or 
sale, and (b) the value of the property for other uses or the sales 
price actually received. The difference is the loss in value. The 
major problems arise in connection with the types of evidence which 
are admissible to prove value. 

In Story Parchment Co. v. Paterson Parchment Paper Co.,?* the 
plaintiff sought to recover as an element of damages the decrease in 
value of its parchment paper factory resulting from defendants’ 
acts. The plaintiff had been compelled to close down its parchmentiz- 
ing plant which had originally cost $235,000. The treasurer of the 
plaintiff, who was not an expert, testified that he estimated the market 
value of the plant thus put out of business to be $75,000. The trial 
court, in allowing the jury to consider reduction in the value of the 
property as an element of damages, charged it as follows: 


I think that it must be so that there has been a diminution; I 
think that it must be said that the property has diminished. It is 
worth less with the company out of business than it would be 
with the company in business. If upon the evidence you are able 
to say how much, that, of course, would be an element of damage.?% 


In reversing the judgment of the court of appeals, which had re- 
versed a judgment for plaintiff, the Supreme Court held that the 
question of whether the decline in the value of the plant was due to 
the defendants’ acts was for the jury to determine. It further stated 
that in view of the closing of the plant the existence of the damages 
could not be gainsaid and the plaintiff was entitled to have the jury 


tional profit will continue into the future, considering all circumstances exist- 
ing and known as of the date of the valuation? . . . These are factors which 
would influence a prospective purchaser. .. . 
204 282 U.S. 555 (1931). 
205 Quoted in Paterson Parchment Paper Co. v. Story Parchment Co., 37 F.2d 537, 
543 (1st Cir. 1930) (dissenting opinion). 
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estimate the amount of such damages. The Supreme Court said: 


There was evidence to the effect that petitioner’s plant had cost 
$235,000, of which $90,000 had been used to purchase and install 
a parchmentizing machine. After petitioner had been compelled to 
close its business, as a result, we must now assume, of the unlawful 
acts of the respondents, this property for the purpose of that busi- 
ness was abandoned. That some depreciation in the value of the plant 
must have resulted is obvious. . . . But it was for the jury to de- 
termine the weight of the evidence, the credit to be given the 
witness, and the extent to which his testimony should be acted upon. 
That there was actual damage due to depreciation in value was not 
a matter of speculation, but a fact which could not be gainsaid. 
The amount alone was in doubt; and, in the light of the foregoing 
discussion as to the first item of damages, the proof is sufficiently 
certain and definite to support the verdict of the jury in that re- 
spect.706 


Another way by which the plaintiff could prove the depreciation 
in value of the physical property is to prove the amount which it was, 
or would be, required to spend in order to adapt the property to 
another use. This method might be used in case of a rise in market 
values. 


The problem of evidence as to the amount of damages in Webster 
Motor Car Co. v. Packard Motor Car Co.,?" was met by proof (a) 
of plaintiff's annual profits from 1946 to 1952 when plaintiff's 
franchise was terminated; (b) that plaintiff had an unexpired term 
of over seven years on its lease; (c) that in 1952 the automobile busi- 
ness was on the upswing; and (d) that plaintiff’s profits had been 
increasing. The court instructed the jury that the measure of 
damages was the value of the business claimed to have been destroyed. 
The jury verdict of $190,000 was upheld against a motion for 
judgment n.o.v. 


It seems clear that the value of the property taken or destroyed 
must be determined as of the time of the taking.” 


206 282 U.S. at 567. 

207 135 F. Supp. 4 (D.D.C. 1955), rev’d on grounds relating to liability, 243 F.2d 
418 (D.C. Cir.), cert. denied, 355 U.S. 822 (1957). 

208 This rule is uniformly applied in (a) eminent domain cases: e.g., Davis v. 
Newton Coal Co., 267 U.S. 292 (1925); United States v. New River Collieries Co., 
262 U.S. 341 (1923); (b) tax valuation cases: e.g., Ithaca Trust Co. v. United 
States, 279 U.S. 151 (1929); and (c) admiralty collision cases: e.g., Standard Oil 
Co. v. Southern Pacific Co., 268 U.S. 146 (1925); Boston Iron & Metal Co. v. S.S. 
Winding Gulf, 85 F. Supp. 806 (D. Md. 1949), aff’d, 209 F.2d 410 (4th Cir. 1954), 
rev'd on issue of liability, 349 U.S. 122 (1955). 
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It also seems clear that subsequent events may be introduced as 
evidence of the inherent value at the time of taking or destruction. 
It must be remembered that an action for treble damages is essentially 
a tort action and the actual damages recovered are to compensate 
for the loss or injury sustained.” 

The case most frequently cited to support the use of events subse- 
quent to the taking as evidence of value at the time of the wrong 
is Sinclair Refining Co. v. Jenkins Petroleum Process Co. The 
case dealt with the value of a patent and the Supreme Court noted 
that when an action follows quickly on the issue of a patent, the 
only evidence available as to value may be that of experts. How- 
ever, “a different situation is presented if years have gone by before 
the evidence is offered. Experience is then available to correct un- 
certain prophecy. Here is a book of wisdom that courts may not 
neglect. We find no rule of law that sets a clasp upon its pages, 
and forbids us to look within.” *** The Court distinguished Ithaca 
Trust Co. v. United States,* which involved the appraisal of a life 
estate for tax purposes, saying: 


A different question would have been here with a different result 
if we had been measuring the damages for a breach of contract or 
a tort. To correct uncertain prophecies in such circumstances is 
not to charge the offender with elements of value non-existent at 
the time of his offense. It is to bring out and expose to light the 
elements of value that were there from the beginning.?%% 


This same rule is set forth in the often-cited case of Allison v. 
Chandler.?* In that case the sole question for decision on appeal was 
the measure of damages, and the court considered as settled the fact 
that defendant, in entering upon the premises and tearing down the 
jewelry store, was a trespasser. It considered as settled the fact 
that plaintiff was rightfully in possssion of the store under a lease 
which would not expire until the Ist day of May, the following 


209 Eminent domain and other cases not involving torts hold that value must be 
determined in the light of conditions existing as of the taking or destruction. Olsen 
v. United States, 292 U.S. 246, 256 (1934) ; City of New York v. Sage, 239 U.S. 57, 
61 (1915); Estate of Millie Langley Wright, 43 B.T.A. 551, 556-57 (1941); W. T. 
Grant Co. v. Duggan, 94 F.2d 859, 861 (2d Cir. 1938); Ithaca Trust Co. v. United 
States, supra note 208, at 155. 

210 289 U.S. 689 (1933). 

211 Td. at 698. 

212 Supra note 208. 

213 289 U.S. at 698. 

21411 Mich. 542 (1863). 
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year. The defendants argued strenuously that the damage which re- 
sulted to the plaintiff should be measured by the principles of con- 
tract law and that the plaintiff could not recover more than the 
difference between what it was then paying for rent and what it 
would have been forced to pay for rent of a comparable store. The 
court, in a detailed and carefully written opinion, pointed out that 
the theory of damage in a tort case is entirely different from the 
principles which govern in a contract action. It said, “[T]he only 
just theory of an action for damages, and its primary object, would 
seem to be, that the damages to be recovered should compensate 
the loss or injury sustained.” *%* After discussing the analogy of 
the rule of damages applied in contract cases, the court pointed 
out that in a tort action, where the plaintiff has been deprived of 
property, the considerations governing a contract action are not 
applicable for (1) the injured party has not consented to enter into 
any relationship with the wrongdoer by which the hazard of loss 
should be incurred; (2) the plaintiff has received no consideration 
for the assumption of any such hazard; (3) the wrongdoer has not 
given any consideration or assumed any risk in consequence of his 
act; (4) the injured party has no opportunity to protect himself 
against uncertainty in the estimate of damages by any contract; and 
(5) the plaintiff has not consented that his property be taken or 
injured. 

The court refused to follow the rule urged by the defendant that 
damages for loss of profits ought not to be allowed because they 
could not have been within the contemplation of the defendant. The 
court stated that this rule is applied only in cases of contracts and that 
“where a party commits a trespass he must be held to contemplate 
all the damages which may legitimately follow from his illegal act.” 7** 

The Allison case has been cited with approval in a number of cases. 
For example, in Weinman v. de Palma,?™" Justice Pitney cited Allison 
in stating the rule admitting profits as evidence of damages in a 
tortious taking: 


In our opinion, the court correctly held that where a trespass 
results in the destruction of a building, with consequent interrup- 
tion of a going business, the loss of future profits (these being 
reasonably certain and proved with reasonable exactitude), forms a 


215 Td. at 550. 
216 Td. at 561. 
217 232 U.S. 571 (1914). 
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proper element for consideration in awarding compensatory 
damages.?"8 


Under this theory the evidence is submitted to the jury under 
proper instructions to weigh it in determining the value as of the 
date of the taking or destruction. The trial judge followed this 
procedure in Brookside Theatre v. Twentieth Century-Fox,?” where 
plaintiff held a fifteen-year lease. It actually operated the theatre for 
six months and then sold its interest to Fox. The action was filed 
twelve years after the sale. The trial court admitted profits made by 
Fox over a twelve-year period in the operation of the theatre sold to it 
by plaintiff as evidence to be considered as “one element” in determin- 
ing the value of plaintiff’s theatre on the date it was forced to sell. The 
court of appeals affirmed, holding that the profit made at the Brook- 
side Theatre, after the sale of that theatre by plaintiff, was one of 
the elements to be considered by the jury. It said: 


The property involved was not only the physical properties sold 
but a leasehold of fifteen years’ duration and hence the alleged 
tortious act was an injury to plaintiff's business, and the profits 
that might reasonably have been anticipated from the conduct of 
that business were, we think, a proper item for consideration exact- 
ly as the court advised the jury.?*° 


The basic rationale of the decision was that: “If profits that might 
reasonably be realized from the conduct of a business destroyed by 
the tortious act of wrongdoers may not be taken into consideration 
in ascertaining damages, then the wrongdoer might with impunity 
destroy a competitor’s business and profit by such wrongful act.” *** 


CoNCLUSION 


Many of the statements made herein are based upon decisions of 
district and circuit courts, since the Supreme Court has spoken only 
on the broad aspects of legal injury and proof of damages. Within 
the next few years undoubtedly there will be numerous decisions 
in the field which will result in further clarification. Plaintiff lawyers 
will seek to expand the scope of legal injury and to further liberalize 

218 Td. at 575. 

219 Unreported (W.D. Mo. 1950), aff’d, 194 F.2d 846 (8th Cir.), cert. denied, 343 
U.S. 942 (1952). 


220 194 F.2d at 854. 
221 Td. at 855-56. 
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the means and methods of proving the amount of damages, while 
equally astute defense counsel will put before the courts all factors 
which may tend to prove no legal injury or to minimize the amount of 
damages. With the tremendous increase in the amount of private 
antitrust litigation, we may expect that there will be interesting 
developments in this phase of the law. 





LABOR ARBITRATION IN THE FEDERAL COURTS 
Leo Weiss* 


I. INTRODUCTION 


Nationwide strikes, violence on the picket line, congressional in- 
vestigations of racketeering, these are the dramatic events which 
capture newspaper headlines in the field of labor-management re- 
lations. Perhaps that is why when the Supreme Court of the United 
States announced its decision in Textile Workers Union v. Lincoln 
Mills, it was difficult to realize that those pronouncements might 
have a greater effect than the scandals with which the public is 
constantly bombarded. In its own quiet way the Court was once 
again making history 

What Justice Douglas said that day was clear enough. Speaking 
for the majority, he declared that when a union and employer enter 
into a collective bargaining agreement which contains an arbitration 
clause, the federal courts are available to enforce that clause. This 
would hardly appear to be a revoluntionary doctrine. It merely 


recognizes that the federal courts have jurisdiction to compel a party 
to do what he agreed to do when he signed the contract—arbitrate 
disputes which arise thereunder. Seven members of the Court found 
justification for this doctrine in the words of section 301 of the Taft- 
Hartley Act. Only Justice Frankfurter dissented in a strongly 
worded, if somewhat confusing, opinion which incorporated the 


* Attorney for the NLRB; Member of the Bar of the State of New York and of 
the Federal Bar. The views expressed in this article are those of the author and do 
not necessarily reflect the views of the NLRB or any of its members. 

1 353 U.S. 448 (1957). Companion cases decided the same day were Goodall-Sanford, 
Inc. v. United Textile Workers, 353 U.S. 550 (1957), and General Electric Co. v. 
Local 205, United Electrical, Radio and Machine Workers, 353 U.S. 547 (1957). 
These three cases have come to be popularly known as Lincoln Mills. 

261 Stat. 156 (1947), 29 U.S.C. § i88 (1958) provides : 

(a) Suits for violation of contracts between an employer and a labor 
organization representing employees in an industry affecting commerce .. . 
or between any such labor organizations, may be brought in any district court 
of the United States having jurisdiction of the parties, without respect to the 
amount in controversy or without regard to the citizenship of the parties. 

(b) Any labor organization which represents employees in an industry af- 
fecting commerce .. . and any employer whose activities affect commerce. . . 
shall be bound by the acts of its agents. Any such labor organization may 
sue or be sued as an entity and in behalf of the employees whom it represents 
in the courts of the United States... . 

(Hereinafter cited in text and footnotes as section 301.] 


[ 285 ] 
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entire legislative history of the proposals which later ripened into 
section 301. 


Having stated the general principle, the Court went on to discuss 
the substantive law to be applied by the courts in deciding cases under 
section 301: “We conclude that the substantive law to apply in 
suits under § 301 (a) is federal law, which the courts must fashion 
from the policy of our national labor laws.” * Moreover, the Supreme 
Court suggested a method for fashioning such a body of federal law: 
“The range of judicial inventiveness will be determined by the nature 
of the problem.” * 

Does this give the federal courts carte blanche to do as they please? 
Is this a license for the free exercise of “judicial inventiveness?” 
Definitely not, as the Court pointed out. 


The Labor Management Relations Act expressly furnishes some 
substantive law. It points out what the parties may or may not do 
in certain situations. Other problems will lie in the penumbra of 
express statutory mandates. Some will lack express statutory sanc- 
tion but will be solved by looking at the policy of the legislation 
and fashioning a remedy that will effectuate that policy. . . . Federal 
interpretation of federal law will govern, not state law... . But 
state law, if compatible with the purpose of § 301, may be resorted 
to in order to find the rule that will best effectuate the federal 
policy. . . . Any state law applied, however, will be absorbed as 
federal law and will not be an independent source of private rights.® 


Lawyers and judges in the past have worked with less and managed 
to come up with fruitful results; presumably, they could do so again 
within the guidelines established by the Court. This paper will deal 
with the progress of the Lincoln Mills" doctrine in the federal courts.*® 


8 353 U.S. 448, 460 (1957). 

4 353 U.S. at 456. 

5 Id. at 457. 

6 Ibid. 

7 For a severe criticism of the Lincoln Mills cases as regards constitutionality, see 
Justice Frankfurter’s dissenting opinion, note 3 supra. For doubts concerning 
the contributions which Lincoln Mills will make toward the effective operation of 
the labor arbitration process, see Feinsinger, Enforcement of Labor Agreements— 
A New Era in Collective Bargaining, 43 Va. L. Rev. 1261 (1957). 

8 The state courts have not interpreted section 301 as a federal pre-emption of the 
field. Courtney v. Charles Dowd Box Co., — Mass. —, 169 N.E.2d 885 (1960), 
cert. granted, 365 U.S. 809 (1961) ; Lucas Flour Co. vy. Local 174, Teamsters Union, 
— Wash.2d —, 356 P.2d 1 (1960), cert. granted, 365 U.S. 868 (1961). If the 
Supreme Court affirms, disputes under collective bargaining agreements would 
continue to be handled on a state by state basis in addition to the federal forum. 
However, the substantive law to be used, and the remedies available to the state 
courts remain unsettled. See Samoff, Federal-State Relations: Enforcing Collective 
Bargaining Agreements, 9 Lab. L.J. 393 (1958). 
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Four years is a short time within which to judge a legal doctrine, 
yet so common have arbitration clauses in union contracts become 
that almost every circuit of the United States Court of Appeals 
has been faced with some arbitration problem under section 301.° 
What have the courts done to implement this doctrine? How have 
they lived up to the Supreme Court’s instruction to exercise judicial 
inventiveness? Have they fashioned a body of federal substantive 
law capable of informing employers, unions and employees of their 
rights and remedies? And what has the Supreme Court done to light 
the murky road which leads from Lincoln Mills? 


II. Tue Impact or Lincoin MILLs ON THE DocTRINE OF 
UNIQUELY PERSONAL RIGHTS 


One of the major difficulties which has troubled the federal courts 
in this area may be termed the theory of “uniquely personal rights” 
enunciated in Association of Westinghouse Salaried Employees v. 
Westinghouse Electric Corp.” The Supreme Court there held that a 
federal court cannot entertain an action under section 301 by a union 
against an employer to collect wages it claims are due its members. 

In his majority opinion in Lincoln Mills, Justice Douglas dismissed 
the Westinghouse case in a footnote, saying: 


[Westinghouse] . . . is quite a different case. . . . The basic question 
concerned the standing of the union to sue and recover on... . 
individual employment contracts. The question here concerns the 
right of the union to enforce the agreement to arbitrate which it 
has made with the employer." 


Justice Burton’s concurrence was even more forthright. 


The District Court had jurisdiction over the action since it involved 
an obligation running to a union—a union controversy—and not 
uniquely A gyms rights of employees sought to be enforced by a 
union. Cf. Association of Westinghouse Employees v. Westing- 
house Electric Corp.’ 


®It has been estimated that 95 percent of all collective bargaining agreements now 
contain arbitration clauses. Address of Hon. John H. Fanning, Member, NLRB, at 
Labor-Management Guild of Providence College, Dec. 3, 1960. 

10 348 U.S. 437, 461 (1955) (concurring opinion of Chief Justice Warren). While 
Justice Frankfurter wrote the basic opinion in this case, the phrase “uniquely 
personal right” employed by the Chief Justice is so descriptive that it has become 
the label commonly used to designate the doctrine of the Westinghouse case. 

11 353 U.S. at 456 n.6. 

12 353 U.S. at 460. 
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Westinghouse did not involve arbitration; it was a representative 
suit for a money judgment on behalf of several thousand employees." 
Its importance in the field of labor arbitration came later, when the 
lower courts began to apply its reasoning to situations which did 
involve arbitration. An examination of these cases reveals some 
strange results. A number of the courts of appeals construed Lincoln 
Mills to mean that an effort to enforce an arbitration clause did not 
fall within the “uniquely personal rights” theory of Westinghouse 
and they were strengthened in their belief by the generally favorable 
attitude which Lincoln Mills suggested the Supreme Court would 
take toward labor arbitration. 

The Fourth Circuit, for example, was confronted by an employer 
who had given its employees two weeks off without pay at Christmas 
time and called it a “vacation.” ** This label had caused the North 
Carolina unemployment insurance authorities to refuse the employees 
unemployment benefits and its refusal was upheld by the State 
Supreme Court, despite the fact that during the previous summer the 
employees had already taken the paid vacation to which they were 
entitled under the union contract. Asserting that this was not a 
vacation, but a layoff in violation of the collective bargaining agree- 
ment, the union submitted the dispute to an arbitrator. The em- 
ployer participated in the hearing. When the arbitrator agreed with 
the union’s contention and directed the employer to compensate its 
employees for the unemployment insurance benefits they had lost, 
the employer refused. Before the court of appeals the employer 
argued that the action was barred by Westinghouse because it sought 
to recover money on behalf of individual employees. It also argued 
that while Lincoln Mills might authorize the issuance of an order 
to compel arbitration, it did not give federal courts the power to 
enforce an arbitration award. The court rejected both arguments, 
holding that, “Congress intended to place the enforcement of arbitra- 
tion clauses of labor contracts in the hands of the federal courts 
even if the employees are the ultimate beneficiaries.” **° 

The Sixth Circuit was faced with similar contentions and the 

13 For the view that the Westinghouse case was not good law even in the limited 
factual context which there faced the Court, see Bunn, Lincoln Mills and the 
Jurisdiction to Enforce Collective Bargaining Agreements, 43 Va. L. Rev. 1247 (1957). 

14 Textile Workers Union v. Cone Mills Corp., 268 F.2d 920 (4th Cir.), cert. 
denied, 361 U.S. 886 (1959). 

18 Id. at 924. The court reiterated this view in another case handed down the same 
day which was later to come before the Supreme Court. Enterprise Wheel & Car 


Corp. v. United Steelworkers, 269 F.2d 327, 330 (4th Cir. 1959), rev’d in part on 
other grounds, 363 U.S. 593 (1960). 
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court was split by them. An arbitration award determining that an 
employer owed more than $10,000 in vacation pay to its employees 
was sued upon by their union.** No effort had been made by the 
employer to avoid arbitration and it had participated fully in the 
proceedings. Upon rendition of the award, however, the employer 
had notified the union that it did not intend to comply. No attack 
was launched by the employer on the validity of the award or the 
arbitrability of the question involved. Rather, the employer asserted 
that since the arbitration concerned individual claims of employees 
and no institutional interests of the union, the case was governed by 
Westinghouse and judgment could not be granted to the union. 
Rejection of this assertion by the Sixth Circuit should have 
come as no surprise. That court, even before the Lincoln Mills 
decision, had distinguished between purely individual claims of em- 
ployees and a union’s interest in enforcing an arbitration clause which 
would also, incidentally, result in some personal benefit to union 
members.” In rejecting the employer’s contention, a majority of the 
court found that the enforcement of individual rights was subsidiary 
to the union’s paramount interest in enforcing its contract with the 
employer.** The majority also agreed that while Lincoln Mills and 
its two companion cases involved orders to compel arbitration, there 
was no reason to refuse enforcement of the award after arbitration 
had taken place. This goes a step beyond Lincoln Mills, but is con- 
sistent with the philosophy there expressed. The arbitration process 
would be a useless exercise if the courts had no power to enforce the 
award which is its end-result..* Yet the dissent felt that this was 
precisely the meaning of section 301.7? The contract called for 
arbitration. When the employer arbitrated, the law was satisfied. 


16 A. L. Kornman Co. v. Amalgamated Clothing Workers, 264 F.2d 733 (6th Cir.), 
cert. denied, 361 U.S. 819 (1959). 

17 Local 19, Retail, Wholesale and Dept. Store Union v. Buckeye Cotton Oil Co., 
236 F.2d 776 (6th Cir. 1956), cert. denied, 354 U.S. 910 (1957). 

18 A year later, the Sixth Circuit refreshed the vitality of this theory in the case 
of an arbitrator’s award of reinstatement and back pay for an employee whose dis- 
charge violated a collective bargaining contract. The district court dismissed the 
complaint, considering this a perfect example of an employee’s “uniquely personal 
rights.” But the court of appeals cited its own earlier decisions and those of other 
circuits, holding that the union has the right to enforce compliance with an arbitration 
clause, despite the Westinghouse case. Any benefit to an employee is incidental—the 
primary benefit is to the union as an institution. Oil, Chemical & Atomic Workers 
Int’l Union v. Delta Refining Co. 277 F.2d 694 (6th Cir. 1960) (remanded on 
other grounds). 

19 The vagaries of state court enforcement of arbitration awards render it uncertain. 
Moreover, there is much to be said for placing enforcement with the court which can 
compel the arbitration. See note 8 supra. 

20 264 F.2d at 737. 
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If the employer had refused to go to arbitration, the dissent admitted 
that an order requiring such arbitration would have been proper. 
But having submitted to the arbitration process, the employer could 
not be forced to abide by its result by a federal court acting under 
section 301. 

By the time the Cone Mills and Kornman cases were decided in 
the Sixth Circuit, the Fifth Circuit had also decided that Westing- 
house did not control a dispute involving arbitration.2* A union 
sought court-compelled arbitration of a discharge and was opposed by 
the employer’s argument that this was a “uniquely personal right” 
of the employee, for which he had a perfectly adequate remedy.” 
No organizational or institutional interest of the union would be 
served by such a suit, argued the employer, as the entire remedy 
(reinstatement and back pay) was for the benefit of the employee. 
The court, however, was satisfied that compelling an employer to 
arbitrate was of sufficient organizational interest to the union to bring 
the case within the Lincoln Mills doctrine. Besides containing an 
arbitration clause, the collective bargaining agreement contained an 
obligation on the part of the employer not to discharge anyone except 
for “just cause.” The court felt that the union had the right, as an 
institution and as a party to the contract, to an arbitrator’s decision 
as to whether that obligation had been met. 

Two years later, a union brought suit on an award granted by a 
labor-management committee constituting the pre-arbitration step 
in the grievance procedure.** The award, for back wages in the 
sum of $353, was to be paid to the employees. The district court 
had granted summary judgment to the union on the theory that the 
Lincoln Mills cases marked a retreat from the doctrine of the West- 
inghouse case. In reversing that decision, the court of appeals said that 
Westinghouse was still viable and applicable to the instant case. 
Federal courts, ruled the court, have no jurisdiction to entertain a 
suit by a union to recover money from an employer for its members in 
the absence of proof that the union had been commissioned by the 
members affected to bring the action as their representative. Lincoln 
Mills involved a “genuine union controversy,” not the “uniquely 
personal rights” of the employees. 

21 Item Co. v. New Orleans Newspaper Guild, 256 F.2d 855 (5th Cir.), cert. 
denied, 358 U.S. 867 (1958). 

22 Presumably, that remedy was thought to be in the state courts, since section 
301 does not confer any rights on individual employees. See note 28 infra. 


23 Mississippi Valley Electric Co. v. Local 130, Int’l Bhd. of Electrical Workers, 
278 F.2d 764 (Sth Cir. 1960). 
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It is not clear from the majority opinion what is meant by the 
distinction thus drawn. The question becomes even more cloudy 
when the court distinguishes the Kornman, Cone Bros., and Enterprise 
cases as involving union rights and as not being in conflict with its 
decision. The court could not have meant that the presence of an 
arbitration clause would have brought the case within Lincoln Mills 
because the case met that criterion. Nor could it have meant that a 
suit to compel arbitration involved union interests while a suit to 
enforce an arbitrator’s award involved only the personal rights of 
employees. All three of the cases cited, as well as the principal 
case, involved enforcement of an arbitrator’s award. Even the 
concurring opinion recognized the conflict with the other circuits.** 
In a dissenting opinion, Judge Brown declared that this was not 
a suit to recover a debt owed to individual employees; it was an 
action to enforce the provisions of a collective bargaining agreement 
to which the union was a party.” Since the employer refused to 
abide by the decision of the arbitrators, the union was seeking to 
vindicate its institutional rights by forcing compliance with the con- 
tract. As an incident thereto, the employees would receive some 
money, but this made no difference: 


The Union agreed to arbitrate. The Employer agreed to arbitrate. 
Congress, by § 301, sought to create effective sanctions to one 
parties to industrial disputes to live up to their contracts. The 
contract with the Union was that the Employer would arbitrate 
and the arbitration awards would be complied with. It is that 
agreement that the Employer has breached.”® 


This dissent also noted that if the federal court is to exercise ef- 
fectively the power to compel arbitration, it must have the power to 
enforce the award after an arbitration has been held. Otherwise, 
the entire arbitration proceeding becomes useless.”* 


24 Id. at 768. 

25 Id. 

26 Id. at 771. 

27 The Lincoln Mills case came up through the Fifth Circuit where Judge Brown 
dissented from the court’s refusal to compel arbitration. 230 F.2d 81, 89 (5th Cir. 
1956). Judge Brown has been a consistent friend of the Supreme Court’s Lincoln 
Mills philosophy and has sustained a verbal spanking from Judge Hutcheson on that 
account. See Refinery Employees Union v. Continental Oil Co., 268 F.2d 447, 460 
(Sth Cir.) (concurring opinion), cert. denied, 361 U.S. 896 (1959) : 

[B]ut for his [Judge Brown’s] animadversions and admonitions evoked by 
what he regards as our obdurate refusal to follow the teachings of his dissenting 
opinion in Lincoln Mills . . . I should be content. Since, however, apparently 
on the basis of the success in the Supreme Court of his dissenting opinion in 
the Lincoln Mills case, he has in this opinion set himself up as general critic 
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The courts of appeals decisions and dissents effectively illustrate 
the frustrations inherent in efforts to apply the “uniquely personal 
rights” doctrine to arbitration problems. District courts have often 
been misled by appellate court decisions couched in that Westing- 
house language. It is difficult to remember, when reading some of 
these opinions, that the Westinghouse case did not involve arbitration. 


The union always has an interest in forcing the employer’s com- 
pliance with the arbitration clause of the contract. In this sense, there 
is no difference between an arbitration provision and any other 
part of the agreement, such as a vacation provision, a pension pro- 
vision, a recognition provision or a termination provision. Some- 
times, as when there is a dispute over collection of dues by check-off 
or the appointment of union stewards, there may be no direct benefit 
to any individual employee from the settlement of that dispute. 
The entire effort may be denominated an “institutional” or “organiza- 
tional” advantage for the union. This, however, would be a rare case. 


More usual is the controversy over wrongful discharge of an 
employee, violation of a seniority clause, failure to pay overtime, 
subcontracting work resulting in layoff, and all claims which may re- 
sult in specific benefit to individual employees. When such claims are 
vindicated by the union through enforcement of the arbitration 
clause,”* they result in substantial benefit to the union as well as the 
employee. A union can have no greater organizational interest than its 
reputation among employees that it can compel an employer to abide 
by its contract. To say that the individual claims of the employees so 
overshadow the institutional interests of the union as to make the 


and censor of the court in the field of arbitration, I feel it my right and duty, 
as one who was not in the Lincoln Mills case and whose withers are therefore 
unwrung by it, to speak up. Deprecating the ebullient enthusiasm of my younger 
brother as pioneer, teacher and guide in the role of judicial activist, which he 
seems to have assumed, I venture to suggest to him that before taking too 
seriously his role of leader in our court of an activist movement to deride and 
destroy the ancient landmarks of the law, he take a little time off to read 
and reflect upon these words from one of the great English legal historians: 
[Quoting Holdsworth, Some Lessons From Our Legal History 105). 


28 An individual employee, damaged by an employer’s breach of a collective bargain- 
ing agreement, may bring suit in his own behalf. Zdanok v. Glidden Co., 288 F.2d 99 
(2d Cir. 1961) (appeal pending). Of course, he has no standing to invoke the federal 
courts’ jurisdiction under section 301. But in Zdanok, a New York court had 
already decided that the rights sought to be enforced by the individual employee were 
not covered by the arbitration clause of the contract, and therefore these rights were 
presumably “uniquely personal,” and not entrusted to the union. In a case where 
the right was found to be included within the arbitration clause, it was held that the 
individual has no standing to sue for the employer’s breach, but must look to his 
union to institute action. Parker v. Borock, 5 N.Y.2d 156, 156 N.E.2d 297, 182 
N.Y.S.2d 577 (1959). 
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arbitration clause unenforceable under these circumstances is to 
close one’s eyes to the realities of labor-management relations. 

Just as sterile have been the efforts to distinguish between an 
action to compel arbitration and an action to enforce an award. Why 
the former should be granted and the latter denied is difficult to 
explain. Let us suppose that a union has disputes with two employers, 
one in New York and one in Vermont, under the terms of two 
identical contract provisions. The union would ask the federal 
courts in each state to compel arbitration. Under Lincoln Mills, 
it is clear that the union is entitled to such relief and each court would 
issue the necessary order. Upon successful completion of the arbitra- 
tion, however, the union would be required to go into the state courts 
for enforcement of the awards. Since New York provides summary 
procedures in such cases,” the award would be promptly enforced. 
But the award in Vermont would not fare so well. The union would 
have to go through a common law suit for the reduction of the award 
to judgment.*° This is a procedure full of pitfalls, entailing long 
delays and subjecting the award to the dangers of a trial de novo. 
The result might be that, after having won both arbitrations, the 
union would succeed in New York and lose in Vermont. The same 
dangers, of course, face an employer who is trying to enforce an 
arbitration award under similar circumstances. 

Such variation in treatment would be satisfactory if Congress had 
decided that this was a field better governed by state law, with its 
inherent differences in dealing with the same subject matter. But 
how can it be justified in the face of congressional declarations in 
section 301, as interpreted by the Supreme Court in Lincoln Mills, 
that uniform judicial treatment of labor arbitration is now available? 
Such variation is contrary to both the congressional mandate and 
the Supreme Court decision.** 


Ill. Distrncrion BETWEEN ARBITRABILITY AND 
THE MenrIts OF THE DIsPUTE. 


It might be in order to return to the Delta Refining Co. case, 


29 11 Nichols-Cahill, Annot. N.Y. Civ. Prac. Acts, art. 84, §§ 1448-1469. 

30 Some of the uncertainties of arbitration enforcement in Vermont are illustrated 
by Bernhardt v. Polygraphic Co., 350 U.S. 198 (1956); and Mead y. Owen, 83 
Vt. 132, 74 Atl. 1058 (1910). 

81 Presumably, this approach has now been laid to rest. In United Steelworkers 
v. Enterprise Wheel & Car Corp., 363 U.S. 593 (1960), the Supreme Court directed 
enforcement of an arbitrator’s award. 

82 Supra note 18. 
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in which the Sixth Circuit refused to apply the theory of “uniquely 
personal rights.” Notwithstanding this refusal, the court upheld 
the dismissal with certain qualifications. For some reason, the com- 
plaint failed to include the provisions of the contract upon which the 
union relied. Neither the arbitration clause nor the discharge clause 
was pleaded. Without them, the court was unable to tell whether 
the dispute was arbitrable. Since this was a curable defect in the 
pleadings, however, the case was remanded with instructions that the 
union be permitted to amend its complaint. If it failed to do so, the 
district court was to dismiss. Upon proper amendment, the district 
court was to take such action as would be consistent with the court of 
appeals opinion. Thus the court recognized the importance of 
one of the major elements of every arbitration case, the question of 
arbitrability. 

Before proceeding to the merits of any arbitration, either the 
judge or the arbitrator must decide whether the parties have pre- 
viously agreed to arbitrate the dispute under consideration. The 
question turns on a determination of whether the collective bargain- 
ing contract contains an arbitration clause broad enough to encompass 
the particular dispute. If the answer to this question is in the negative, 
the case must be dismissed. Only the parties, by virtue of the con- 
tracts they execute, can bind themselves to arbitrate a controversy.™ 
If they have not so contracted, neither the court nor the arbitrator 
has the power to compel arbitration. 

But once a finding is made that the parties agreed to arbitrate 
the particular dispute, there remains for determination only the 
merits of the controversy. This, of course, is the question that 
the parties have by their contract submitted to the arbitrator 
for his answer. Some courts have had great difficulty in distinguish- 
ing between arbitrability and merits. In the guise of deciding arbi- 
trability, they have taken upon themselves the added responsibility 
of deciding the merits. This is apparently a residuum of the suspicion 
with which courts once viewed the arbitration process and which 
was given a modern dress by New York’s highest court a few years 


ago.** 


83 Except in the rare case of compulsory arbitration, where strikes are prohibited 
and arbitration of disputes is provided as a substitute measure. 

84 International Ass’n of Machinists v. Cutler-Hammer, Inc., 297 N.Y. 519, 74 
N.E.2d 464 (1947), affirming 271 App. Div, 917, 67 N.Y.S.2d 317 (1947). Both courts 
here agreed that if the contract’s meaning is clear, then there is nothing left to be 
arbitrated. The Appellate Division stated: “So clear is this [contract’s meaning] 
and so untenable any other interpretation that we are obliged to hold that there is 
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One case illustrates both sides of this coin.** An agreement pro- 
vided arbitration for controversies over “noncompliance with past 
policies, practices, customs or usages relative to working con- 
ditions. . . .” One dispute involved the employer’s subcontracting 
of work which the union alleged had previously been done by 
union members. The other involved seniority of a supervisor who 
went back into the bargaining unit. The court of appeals decided 
that the first issue was not arbitrable because the contract contained 
nothing about subcontracting and that subject was not covered by 
the clause quoted above. The second issue, however, was arbitrable 
because the question pertaining to seniority was covered by another 
section of the agreement. Noting that the union had tried for some 
years to include a subcontracting provision in the contract, the 
court pointed out that the employer had always rejected this during 
negotiations. 

The court turned the seniority problem over to an arbitrator for 
his decision on the merits. Presumably he would analyze the contract 
and the employer’s conduct to ascertain whether a violation had 
occurred. Whatever his decision may be, the parties bargained for 
it, are entitled to it, and will be compelled to accept it. In regard 
to the sukcontracting problem, an entirely different result flows 


no dispute as to the meaning of the bonus provision and no contract to arbitrate the 
issue... .” 67 N.Y.S.2d at 318. 

Judge Fuld, dissenting in the Court of Appeals, underlined the weakness of such 
an approach by declaring: “I have difficulty in concluding . .. that reasonable men 
cannot differ as to the meaning of the provision in question. While I see that as a 
possible construction, I do not consider it the only one.” 74 N.E. 2d at 464. 

The only thing which is really clear beyond dispute in this case is the court’s 
willingness to decide the merits of the union’s claim. Since this question was re- 
moved from the jurisdiction of the court by the New York arbitration statute and the 
contract of the parties, the court’s insistence on participating therein leaves much 
to be desired. Fortunately, the influence of the Cutler-Hammer case seems to be on 
the wane. See Kharas and Koretz, Judicial Determination of the Arbitrable Issue, 
11 Arb. J. (n.s.) 135 (1956), which reviews the New York cases and concludes that 
the state courts are getting away from the Cutler-Hammer view and are leaving the 
merits for decision by the arbitrator. See Note, 10 Syracuse L. Rev. 278 (1959), 
which reviews the federal cases and concludes that there has been a significant 
reduction in citations to Cutler-Hammer by the federal courts. 

The rise of the restrictive common law rules concerning enforcement of arbitra- 
tion clauses led many state legislatures and Congress to liberalize those rules by 
statute. See, eg., 9 U.S.C. $$ 1-14 (1958) (first adopted in 1925, this statute has 
generally not been applied to labor arbitration). While the courts have often refused 
to apply the new summary procedures to labor arbitration, it is now the federal 
law that suits under section 301 are not to be dismissed on the basis of restrictive 
legalisms which formerly may have justified dismissal. See United Steelworkers 
v. Warrior & Gulf Navigation Co., 363 U.S. 574, 582 (1960), where the Court held 
that arbitration should be ordered unless there is “positive assurance” that the parties 
did not intend such arbitration. 


—* Petroleum Workers v. Standard Oil Co., 275 F.2d 706 (7th Cir. 
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from the court’s decision. The merits were decided by the same 
decision which ostensibly decided only arbitrability. The parties 
never had the opportunity to litigate the merits. The court would 
not and could not receive evidence bearing on the merits because 
that question was never before it. Nevertheless, that question is now 
foreclosed—the employer’s subcontracting cannot be challenged. If 
the court had decided the question of arbitrability affirmatively and 
had compelled the parties to go to arbitration, they would then have 
presented to the arbitrator evidence relevant to the merits of the 
claim. By holding that the contract clearly excluded subcontracting 
from arbitration, the court effectively decided the merits of the 
dispute without having heard evidence on the point. 


But the contract did not say: “All disputes over subcontracting 
shall not be subject to arbitration.” To reach its decision the court 
interpreted the words “noncompliance with past policies, practices, 
customs or usages relative to working conditions,” as not encom- 
passing subcontracting. Like the New York court in Cutler- 
Hammer,** it interpreted disputed language in the contract and then 
decided that its interpretation was beyond dispute. 


In another case the Second Circuit recognized the distinction be- 
tween arbitrability and merits, but admitted that it could not separate 
the two in the case before it and proceeded to determine both.” 
The collective bargaining agreement contained a broad arbitration 
clause, but specifically excluded wage increases given to employees 
on a merit basis. Having decided to move many of its employees 
to Utah, the employer gave wage increases which the union claimed 
were inducements to move. The employer claimed they were merely 
merit increases. The court noted that it could not tell whether the 
parties had intended to arbitrate this dispute without also determining 
whether the increases resulted from something other than merit. In 
order to prove that the dispute was arbitrable, the union had to 
prove that the increases were not given for merit. But if the union 
proved that the increases were not given for merit, then it also had 
proved that the employer violated the contract. The same evidence 
would prove both arbitrability and merits. Reviewing the evidence, 
the court noted that the proof brought in by the union tended to 
show that some of the employees were given increases although they 


36 Supra note 34. 


87 Engineers Ass’n v. Sperry Gyroscope Co., 251 F.2d 133 (2d Cir. 1957), cert. 
denied, 356 U.S. 932 (1958). 
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were not promoted (an unusual practice), only those employees 
consenting to transfer to Utah were given the raises, and some of the 
employees who were promoted were given the increases at once, 
although their promotions would not take effect until they moved. 
This was enough, the court said, to prove the existence of an arbitrable 
issue as to whether the increases were based on merit or were granted 
for some other reason.*® 

A refreshing aspect of the Sperry case was the court’s willingness 
to recognize that it was not merely deciding arbitrability, but was 
also deciding the merits. It appears that, all too often, the courts will 
do just that, while busily denying any mixing of the two questions. 

Two cases in the First Circuit (with both opinions written by the 
same judge) indicate the confusion that has been engendered by 
these issues. 

In the first case,** the employer refused vacation pay to employees 
who had been laid off as a result of termination of government 
contracts. The union claimed that the collective bargaining agree- 
ment obligated the employer to arbitrate any failure to pay vacation 
benefits. The arbitration clause was the standard one, requiring 
arbitration of any grievance concerning the application or interpre- 
tation of the contract, but excepting “matters involving the general 
wage scale or differentials in the maximum hourly rates which are 
established. . . .” *° The employer urged that the controversy came 
under this exception. After some dickering, the parties agreed to 
submit to their permanent umpire the arbitrability of this dispute. 
He decided that it was arbitrable and prepared to go forward with 
the arbitration. The employer, however, went into the district 
court with a request for a declaratory judgment that the contract 
did not require the employer to pay these employees any vacation 
pay and that the union’s grievance was not subject to arbitration. 


38 The court observed that the quantum of proof necessary before the court to 
prove arbitrability was not as great as the =~ uantum of proof necessary before the 
arbitrator to prove the merits. 251 F.2d at 137. But such a finding is more illusory 
than real, even if it could be substantiated by the cases. No good reason appears 
why it should be true. If the issues are identical, why require more proof for the 
arbitrator than for the court? As a practical matter, it would be an audacious 
arbitrator who would throw out a claim on such a ground. Faced with a court of 
appeals decision that, for the purpose of determining arbitrability, the increases 
were not given on a merit basis, it is hard to imagine an arbitrator bold enough 
to rule that, for the purpose of determining the merits of the controversy, the 
increases were given on a merit basis. Only an employer who had — better 
to do with his time and his money would embark on such a useless junket. 

38 New Bedford Defense Prods. Div., Firestone Tire & Rubber Co. v. Local 1113, 
UAW, 258 F.2d 522 (1st Cir. 1958). 

40 Agreement quoted by the court 258 F.2d at 524. 
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For some reason, the court of appeals ignored the agreement to 
submit the question of arbitrability to the arbitrator. Although the 
collective bargaining contract did not contain such a provision, the 
subsequent agreement would seem to be enforceable** and might have 
served to foreclose a relitigation of the question of arbitrability. 
In any event, the court accepted the task of determining arbitrability 
and went about it in the following manner: 

It stated first that this was clearly the kind of grievance subject to 
arbitration under the general provision. It held that the exception did 
not apply to this grievance. The court refused to believe that the 
parties intended to exclude all questions concerning wages from the 
arbitration clause. While admitting that under some interpretations 
this dispute might be said to involve “wages” as described in the 
exception, the court rejected this view, ruling that the controversy 
was arbitrable. 

In the second case*? (decided less than six months later), the em- 
ployer moved an employee from one shift to another in what the 
union claimed was a violation of his seniority status. The court 
reviewed the entire collective bargaining agreement and concluded 
that it did not provide for the application of seniority privileges 
to shift changes. The following portion of the arbitration agreement, 
among others, was quoted in the opinion: 


Whenever there is a reduction in the working force or employees 
are laid off from their regular jobs, total length of continuous serv- 
ice, applied on a plant, department, or other basis as negotiated 
locally, shall be the major factor determining the employees to be 
laid off or transferred. ...” * 


Interpreting this provision the court stated: 


The natural meaning of such language, particularly in the labor 
context, is that the only possibly relevant word, “transferred”, ap- 
plies merely to a change of job or of physical location, not where 
the same job is maintained in the same plant but the shift is 
changed.“ 


In support of its holding, the court not only examined various pro- 


7 (ies aan Steelworkers v. Warrior & Gulf Navigation Co., 363 U.S. 574, 583 
n7 (1 > 

42 Local 201, Int’l Union of Electrical Workers v. General Electric Co., 262 F.2d 
265 (1st Cir. 1959). 

43 Td. at 269 (emphasis supplied by the court). 

44 Td. at 271. 
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visions of the contract, but also examined a number of arbitration 
awards involving similar clauses in which arbitrators had found that 
the employer had not agreed to shift preferences based on seniority. 
Therefore, it concluded that the grievance was not arbitrable. 

But did not the court’s restriction on the meaning of the word 
“transferred” constitute a decision on the merits? Common parlance, 
as well as the language of the shop, would seem to justify reference 
to a shift change as a “transfer.” Surely, the court itself, by analyzing 
the contract in such detail, by going to a large number of arbitration 
awards which it thought could shed light on this dark area, and finally 
by giving the disputed word a limited meaning which can be over- 
come by reference to the nearest dictionary, proved that there was 
a genuine question to be decided under the provisions of the contract. 
The parties agreed that such questions should be decided by an 
arbitrator, but the court, once again under the guise of merely decid- 
ing arbitrability, decided the merits. One may also be forgiven for 
wondering where the judge found those arbitration awards on that 
question. If the issue was not arbitrable, how did it come to be 
considered by other arbitrators? Either the question of arbitrability 
was not raised in those cases, or it was rejected by the courts before 


which it came. In either event, this fact is a strong argument for 
leaving the decision in the hands of an arbitrator. 

It is not as though the court did not realize the need for separating 
the question of arbitrability from the question of merits. In the New 
Bedford case, the court pointed out the meaning of reserving to the 
arbitrator authority to decide the merits of the controversy: 


In this respect we think that the jurisdiction of the arbitrator, 
whose judgment is invoked in the collective bargaining agreement 
instead of that of the court, is similar to a court’s jurisdiction. If 
the subject matter of a claim is within the court’s jurisdiction, the 
court isis not lose its jurisdiction because of the fact that the 
ay ee! disposition of the claim may be crystal-clear under the law. 

ndeed, if in the present case the grievance in question is confided 

to an arbitrator by the collective bargaining agreement, the court 
in a § 301 proceeding has no business to concern itself with a 
preliminary question whether the answer to the grievance on its 
merits may or may not be entirely clear under the language of the 
agreement .... Of course, we do not mean by the oregoing to 
intimate how we think the grievance should be decided on its 
merits.*® 


45 Supra note 39, at 526. 
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This was a precursor of the Supreme Court’s attitude in the Steel- 
workers cases, which were still two years away.** It may also be 
taken as criticism of the action which the same court and same judge 
would take within a short time in the General Electric case." 

Another court approached this problem in a somewhat different 
fashion.** The collective bargaining agreement contained both an 
arbitration article for disputes over the meaning or application of the 
contract and a “management functions” article. But it did not 
mention subcontracting. The employer arranged for certain work 
to be done by independent contractors which previously had been 
done by his own employees. The union contended this was a con- 
troversy over the meaning or application of the contract. The em- 
ployer said that since there was nothing in the agreement concerning 
subcontracting, complete discretion was reserved to the employer 
by the management rights clause. The court was wise enough not to 
try to decide this issue. Instead, it pointed to the fact that the agree- 
ment did not list the arbitrable issues and exclude everything else 
from arbitration. Nor did it list the nonarbitrable issues and provide 
arbitration for everything else. This left only the “management 
functions” article as a source of decision. Examining many arbitrator’s 
awards on subcontracting the court discovered that some hold it to be 
within the prerogatives reserved to management by such a clause, 
while others hold that it is not. Under these circumstances, the court 
held that there certainly existed a dispute over the meaning or ap- 
plication of the agreement and issued an order compelling arbitration. 

A more complicated factual situation resulted in a similar holding 
in the Third Circuit. There, the collective bargaining contract 
excepted the setting of mew time values on piecework rates from 
the arbitration procedure. Two grievances arose: (1) The employer 
started to manufacture a part similar to another part it had previously 
been making, but of different width. It unilaterally set a new time 
value on the new part. The union claimed that the old time value 
should have been used. (2) The employer had a three-part process, 
upon which a single, over-all time value had been set. One of the 


46 See note 64 infra. 

47 For a discussion of Judge Magruder’s views on section 301 expressed in these 
and other cases, see Wellington, Judge Magruder and the Labor Contract, 72 Harv. L. 
Rey. 1268 (1959). 


48 Local 1912, Int’l Ass’n of Machinists v. United States Potash Co., 270 F.2d 496 
(10th Cir. 1959), cert. denied, 363 U.S. 845 (1960). 

49 International Union of Electrical Workers v. Westinghouse Electric Corp., 268 
F.2d 352 (3d Cir. 1959). 
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parts of the process was eliminated and the employer cut the total 
time value by the proportion he estimated the eliminated part to have 
been worth. Since no time value had ever been set before on the 
eliminated part of the process, the union claimed that a time study 
should be made to determine how much of a cut in the total time 
value was warranted. 

Without going into the merits of the grievances, the court of 
appeals found they were both arbitrable. It held that the arbitrator 
should merely determine if the contract required the old time value 
to be used or permitted a new one to be set. If the old one must be 
used, then the employer had no right to set a new time value; if 
the contract does not prevent the setting of a new time value, then the 
employer would be free to set it without interference by the union 
or recourse to arbitration. Nor would the arbitrator set a new time 
value in the second grievance. He should merely determine whether 
the eliminated part of the process had a time value on it. If it did, 
the employer was within its rights in cutting it from the total time 
value. But if no time value had ever been set on the eliminated part 
of the process, then the employer should not have cut it from the 
total time value. 

Clearest of all in this case is the refusal of the court to entertain 
the merits of the controversy, leaving that to the expertise of the 
arbitrator, for which the parties bargained when they executed the 
collective bargaining agreement. 

The questions examined herein have been the most troublesome 
ones to face the courts since Lincoln Mills. But neither the judiciary 
nor the bar has been lax in use of the “inventiveness” suggested by 
Justice Douglas. As a result, many other interesting problems have 
arisen. 


IV. RELATED PRoBLEMS 


Suppose one of the parties simply refuses to have anything to do 
with the arbitration and the other party proceeds in his absence, 
even obtaining an award from the arbitrator. While recognizing the 
applicability of section 301 and entertaining no doubts about arbitra- 
bility under the contract, the Eighth Circuit refused to enforce the 
award in such a case.® Instead, it advised the union that the proper 
procedure was to ask the district court for an order compelling 


50 Food Handlers Local 425 v. Pluss Poultry, Inc., 260 F.2d 835 (8th Cir. 1958). 
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arbitration. Although the union was clearly entitled to such an 
order, nothing in the collective bargaining agreement justified the 
granting of an ex parte arbitration award. 

This has a superficial ring of fairness about it, but one wonders 
about the hundreds of default judgments which are rendered every 
day in American courts. Such practice does not violate the concept 
of fair play because it is felt that a party who has been properly 
notified that an action has been brought against him ignores that 
notice at his own peril. Why a different rule in case of arbitration? 
Admittedly, the employer agreed to arbitrate. He was given notice 
of the hearing. Why is he entitled to any more than that? And 
what will happen if the employer ignores the order compelling 
arbitration? Will an ex parte arbitration hearing be permitted at that 
stage, or is punishment for contempt the only remedy? These 
questions can only be answered by the continuing exercise of 
“Sudicial inventiveness” envisaged by the Supreme Court. 

Sometimes related problems arise in cases which involve arbitra- 
tion but no collective bargaining contract, and sometimes in cases 
which involve a collective bargaining contract but no arbitration. 
A good example of the former was a dispute between two unions 
over the violation of AFL-CIO’s “no-raiding” compact.” The federa- 
tion has set up an arbitration system to govern such controversies and 
an award was made by an arbitrator in this case. The successful 
union sought an order in the district court under section 301 en- 
forcing the arbitrator's award. The order was granted and the 
court of appeals affirmed, rejecting the argument that only em- 
ployer-union contracts are subject to the provisions of that section. 
Both the statute and the Lincoln Mills case, the court declared, are 
broad enough to cover this dispute. 

The latter situation arose as a result of a three-pronged claim by a 
union that the employer had violated their collective bargaining con- 
tract.** The union asked (1) for a declaratory judgment compelling 
the employer to arbitrate the discharge of many of the employees; 
(2) for a judgment for back pay on behalf of 170 employees who, 
the union alleged, had been wrongfully discharged; (3) for a judg- 
ment on behalf of the union that the employer had breached the 
collective bargaining contract. Under the provisions of the con- 


51 See United Textile Workers v. Textile Workers Union, 258 F.2d 743 (7th Cir. 
1958) ; cf. NLRB v. Weyerhaeuser Co., 276 F.2d 865 (7th Cir. 1960). 


52 United Steelworkers v. New Park Mining Co., 273 F.2d 352 (10th Cir. 1959). 
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tract, the parties were to make an effort to agree on arbitration of 
any dispute which could not be settled in the grievance machinery. 
The employer discharged all the employees and made individual 
arrangements with many of them to continue the same work as be- 
fore on an independent contractor basis. 

Answering each count in turn, the court of appeals refused to 
compel arbitration of the dispute. It found that the contract pro- 
vision was not an arbitration clause, but merely an agreement to 
try to agree on arbitration. The court also noted that section 301 
did not authorize suits to vindicate individual rights of the employees, 
but only claims of damage to the union as an organization. Since 
the claims of individual employees for back pay did not meet the 
“amount in controversy” requirements of the federal rules, and they 
could not be combined for jurisdictional purposes, this aspect of the 
case was dismissed. The third phase of the union’s complaint, how- 
ever, met with the court’s approval. It sent the case back to the 
district court for determination of whether the employer’s conduct 
violated the contract and pointed out that the union would have 
a valid claim for damage to itself as an institution if it could prove 
that the discharges breached the agreement. 

One of the most common issues has been whether the court or the 
arbitrator should decide arbitrability. This was uniformly held to 
be a judicial function.* As stated by Justice Douglas in United 
Steelworkers v. Warrior & Gulf Navigation Co.: 


Where the assertion by the claimant is that the parties excluded 
from court determination not merely the decision of the merits of 
the grievance but also the question of its arbitrability, vesting power 
to make both decisions in the arbitrator, the claimant must bear the 
burden of a clear demonstration of that purpose.®* 


In other words, nothing short of a clear statement in the contract 
will take from the courts their customary authority to determine 
arbitrability of the dispute. 


53 Local 201, Int’l Union of Electrical Workers v. General Electric Co., 262 
F.2d 265 (1st Cir, 1959) ; Brass & Copper Workers Union v. American Brass Co., 
272 F.2d 849 (7th Cir. 1959), cert. denied, 363 U.S. 845 (1960) ; Refinery Employees 
Union vy. Continental Oil Co., 268 F.2d 447 (Sth Cir.), = denied, 361 U.S. 896 
(1959) ; Lodge 12, Int’l Ass'n of ——— v. ee ron Works, 257 F.2d 467 


(5th Cir.), cert. denied, 358 U.S. 880 (1958) ; ey Ass’n v. Sperry oe 


scope Co., 251 F.2d 133 (2d Cir. i Ds cert. denied, 356 U.S. 932 (1958) ; 
149, American Fed. of Technical En gineers v. General Electric Co., 250 F.2d 02 ‘Cat (1st 
Cir. 1957), cert. denied, 356 U.S. 938 (1958). 

54 363 U.S. 574, 583 n.7 (1960). 
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Is a stay of an injunction petition pending arbitration a “final 
decision” of the type which may be appealed under the Judicial 
Code? The Second Circuit has ruled that it is not and refused to 
review the district court’s granting of such a stay.®* It distinguished 
the Supreme Court’s holding in Goodall-Sanford, Inc. v. United 
Textile Workers by virtue of the fact that an order compelling 
arbitration is a “final decision” and appealable. 

Should the court or the arbitrator determine whether the claimant 
has complied with the contract’s time limits for filing an arbitration 
demand and whether a failure to comply should result in dismissal 
of the claim? The Seventh Circuit has held that these are elements 
of arbitrability for the court to decide.®* It dismissed the union’s 
request for an order to compel arbitration after determining that 
the contract’s time limits had not been observed. 

Can the court, when compelling the parties to arbitrate, limit the 
remedy which the arbitrator may grant after determining the merits 
of the grievance? The Fifth Circuit has held that the court has 
such power.™ It restricted the arbitrator to deciding whether the 
employer had violated the agreement, suggesting that the remedy 
would then be negotiable by collective bargaining. In view of the 
Steelworkers cases,” the vitality of this decision is now questionable. 

Does the court have jurisdiction of an arbitration suit under 
section 301 even though the claimed contract violation also consti- 
titutes an unfair labor practice under section 101? The Fifth 
Circuit had no difficulty with this question, holding that it had such 
jurisdiction. It pointed out, however, that the NLRB would not be 
bound by the award and there would be nothing to prevent unfair 
labor practice charges from being filed with the Board, regardless 
of the outcome of the arbitration. 

Can a party obtain a declaratory judgment to determine whether 
his own refusal to arbitrate violates a collective bargaining agree- 
ment? The Third Circuit has ruled that, when one party demands 
arbitration and the other refuses, the refusing party has declaratory 


55 28 U.S.C. § 1291 (1958). 

56 Armstrong-Norwalk Rubber Corp. v. Local 283, United Rubber, Cork, Linoleum 
and Plastic Workers, 269 F.2d 618 (2d Cir. 1959). 

57 353 U.S. 550 (1957). 

58 Brass & Copper Workers Union v. American Brass Co., supra note 53. 

59 Refinery a Union v. Continental Oil Co., supra note 53. 

60 See note 64 infra. 

61 6] Stat. 140 (1947), 29 U.S.C. § 158 (1958). 

€2 Lodge 12, Int’l Ass’n of Machinists v. Cameron Iron Works, supra note 53; 
accord, United Steelworkers v. New Park Mining Co., supra note 52. 
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judgment procedures available to him for determining his rights under 
the contract.® 

This review of the important cases in this field since the advent of 
Lincoln Mills provides some idea of the attitude of the federal courts 
toward arbitration of labor disputes. It is seen that some courts 
welcomed the opportunity with enthusiasm, while others were wary. 
Some courts have tried their best to remove stumbling blocks from 
the path, while others created new hazards. Inevitably, the United 
States Supreme Court had to provide some guidance. This it did in 


the Steelworkers cases. 


V. Tue STEELWorKERS Cases 


Basically, the Steelworkers decisions emphasize the availability of 
federal court remedies in labor arbitration cases under section 301. 
In this sense, they heavily underscore the meaning of Lincoln Mills. 

In the American Manufacturing Co. case, an employee who suffered 
a job injury accepted workmen’s compensation benefits on the 
basis of a 25 percent permanent disability. He then requested rein- 
statement. The employer refused on the ground that the employee 
could not perform the work. The employer also refused to arbitrate 
the dispute on the ground that it was not arbitrable, although the 
collective bargaining agreement contained a standard arbitration 
clause and a provision declaring that discharges would be “for cause” 
only. 

The Sixth Circuit called the claim “a frivolous, patently baseless 
one, not subject to arbitration under the collective bargaining agree- 
ment between the parties.” The court could have come to this 
conclusion only by examining the merits of the dispute. The parties 
were arguing over whether the employer had just cause for the dis- 
charge. By saying that the arbitrator’s decision could go only one 
way, and that this fact empowered it to refuse arbitration, the court 
decided the case on the merits. 

This the Supreme Court would not permit. It declared: 


The courts, therefore, have no business weighing the merits of 


63 RCA v. Association of Professional Engineering Personnel, 291 F.2d 105 (3d 
Cir. 1961), cert. denied, 7 L. Ed.2d 93 (1961). 

4 United Steelworkers v. Enterprise Wheel & Car Co ‘363 U.S. 593 (1960) ; 
United Steelworkers v. American Mfg. Co., 363 U.S. Bn United Steel- 
workers v. Warrior & Gulf rn Co., 363 U.S. 574 (1960). 

65 United Steelworkers v. American g. Co., supra note 64. 

66 264 F.2d 624, 628 (6th Cir. 1959), m5 363 U.S. 564 (1960). 
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the grievance, considering whether there is equity in a particular 
claim, or determining whether there is particular language in the 
written instrument which will support the claim. The agreement 
is to submit all grievances to arbitration, not merely those which 
the court will deem meritorious. The processing of even frivolous 
claims may have therapeutic values of which those who are not a 
part of the plant environment may be quite unaware.* 


In the Warrior & Gulf case, the employer laid off some employees 
after subcontracting certain work which they had previously been 
doing.® In addition to the standard arbitration clause, the collective 
bargaining agreement provided grievance procedure, including arbi- 
tration, “should any local trouble of any kind arise.” It also removed 
“management functions” from the arbitration machinery. The em- 
ployer argued, and the lower courts agreed with it, that subcontract- 
ing was a management function, not subject to arbitration.” But 
the Supreme Court reversed, stating that the law now looked with 
favor upon labor arbitration and that if the parties have agreed to 
arbitrate then arbitration should be ordered unless there is “positive 
assurance” that the controversy is not arbitrable. Doubts must be 
resolved in favor of arbitration. As far as the scope of the standard 
arbitration clause was concerned, the Court stated that the parties 
must specifically withdraw, in their contract, any dispute which they 
want to keep from arbitration. Any controversy not so excluded, 
must be arbitrated. 

As far as the “management functions” clause was concerned, this 
encompassed only those matters which the contract specifically re- 
served to the employer’s absolute discretion. There is, in other words, 
no esoteric content to the phrase; it means just what the parties have 
made it mean by their agreement. In this contract, nothing indicated 
that subcontracting came within that meaning. The Court said: 
“only the most forceful evidence of a purpose to exclude the 
claim from arbitration can prevail. . . .” 

Of all the Steelworkers and Lincoln Mills cases, only Enterprise 
Wheel involved an order enforcing an arbitration award." The 
others concerned an order to compel arbitration. Until Enterprise 
Wheel was decided, the argument was frequently heard that while a 


67 363 U.S. at 568. 

68 United Steelworkers v. Warrior & Gulf Navigation Co., supra note 64. 
69 269 F.2d 633 (5th Cir. 1959), rev’d, 363 U.S. 574 (1960). 

70 363 U.S. at 585. 

71 United Steelworkers v. Enterprise Wheel & Car Corp., supra note 64. 
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party could be compelled to arbitrate, he could not be compelled to 
obey an arbitrator’s award. An arbitration clause in a collective 
bargaining agreement may now be enforced in the federal courts 
at either stage. 

Also involved in this case was an agreement containing the standard 
arbitration clause and a specific provision concerning the proper 
remedy for an employee who had been wrongfully discharged. The 
employer discharged a group of employees who engaged in a short 
walkout and refused to arbitrate the grievance which the union 
filed. The district court issued an order compelling arbitration and 
the employer participated in the hearing. The arbitrator held that the 
walkout violated the agreement but that discharge was too severe 
a penalty, finding that the employees’ misconduct warranted only 
a ten-day suspension. He ordered the employees reinstated with back 
pay, except for the ten-day period which he thought was justified. 
Before the arbitrator issued his award, the contract expired and a 
new one was not executed. 

Three arguments were presented to the court of appeals by the 
employer: 

(1) Since the award was for the benefit of individual employees, 
rather than to vindicate an organizational interest of the union, it 
was unenforcible under the Westinghouse case. This argument was 
rejected by the Fourth Circuit on the same day it decided the Cone 
Mills case™* and for the same reason. Enforcement of an arbitration 
clause serves an organizational interest of the union and is not affected 
by the incidental benefit which may flow to the individual employees. 
The Supreme Court did not even discuss this aspect of the case. 

(2) The arbitrator exceeded his authority by ordering reinstate- 
ment and back pay for a period after the expiration of the contract. 
The court of appeals agreed with this argument and held that since 
the arbitrator’s authority flowed only from the contract, he could 
not direct any remedy beyond its expiration date. The Supreme 
Court rejected this theory, saying that the reinstatement and back 
pay award was not necessarily beyond the arbitrator’s authority, 
merely because it extended past the expiration date of the contract. 

(3) The award was incomplete because the arbitrator failed to 
compute the amounts due to the individual employees. Both the 
court of appeals and the Supreme Court accepted this contention, 
but refused to dismiss the case on that ground. Instead, the arbitrator 


72 Textile Workers Union v. Cone Mills, supra note 14. 
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was instructed to complete the arbitration by making the proper 
computations. 

The Supreme Court also said that an arbitrator must be allowed 
sufficient freedom in formulating remedies to enable him to solve 
the wide variety of problems which he faces. Nor should he be re- 
stricted to writing unambiguous opinions to explain what he has 
done. Since an arbitrator need not write an opinion in the first place, 
requiring an unambiguous opinion may very well result in his “play- 
ing it safe” by not writing any opinion at all. This would be un- 
desirable as a good opinion is useful to the parties in interpreting 
the contract and in creating confidence in the value of the arbitration 
process. 

Thus, the three decisions in the Steelworkers cases may be used as 
authority for a number of specific holdings. By ruling that the 
merits of the controversy are always for the arbitrator to decide, 
the Supreme Court has destroyed Cutler-Hammer as it was applied 
in the federal courts. No longer will the courts be justified in trying 
to determine whether the arbitrator could come to only one con- 
clusion on the merits. By holding that a broad arbitration clause 
encompasses every dispute arising under the contract, unless there 
is “positive assurance” of the parties’ desire to exclude it, the Court 
has eliminated another fertile field of litigation. By restricting the 
definition of “management functions” to the meaning given it in the 
contract itself, the Court has barred the argument that certain 
prerogatives belong inherently to management, whose discretion 
cannot be challenged through arbitration. By upholding the en- 
forcement of an arbitrator’s award, the Court resolved all doubts 
that the courts have the power to do so and are not restricted 
to compelling arbitration. By ruling that an arbitrator could 
formulate a remedy which extended beyond the expiration date of 
the contract, the Court gave the arbitrator leeway to issue an award 
which he believed would do full justice to all parties concerned. And 
the Court underlined this grant of power by refusing to pounce 
on the ambiguity of an award as an excuse to interfere with the 
arbitrator’s exercise of his function.” 

Limiting the value of the Steelworkers cases to such specific hold- 
ings, however, would be like drinking the juice of an orange while 
too much leeway to the arbitrator and prevent the courts from exercising their proper 


role in supervising the arbitration of grievances, see Hays, The Supreme Court 
and Labor Law—October Term, 1959, 60 Colum. L. Rev. 901 (1960). 
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throwing the tasty inner fruit away. The real core of these decisions 
is the favorable atmosphere which they create for the enforcement of 


arbitration provisions in collective bargaining contracts.” 


VI. CoNncLusION 


Lincoln Mills said that arbitration clauses can be enforced in the 
federal courts. Steelworkers said that the federal courts must do 
everything in their power to remove the obstacles which have 
stood in the way of such enforcement. 

Together, the two groups of cases paint a picture of a Supreme 
Court determined to encourage arbitration by means of the lower 
federal courts gently nudging reluctant parties into the arbitration 


74 Evidence of this congenial climate may be seen in some of the court of appeals 
cases decided since Steelworkers. In Westinghouse Salaried Employees v. Westing- 
house Electric Corp., 283 F.2d 93 (3d Cir. 1960), the contract contained a standard 
arbitration clause and a provision that a supervisor “may” be returned to the 
bargaining unit. The employer claimed this left it with complete discretion and 
refused to arbitrate. Rejecting all arguments that would have placed the merits of 
the controversy before it, the court ordered arbitration. Evidence concerning prior 
negotiations, the meaning of the words in the contract and the union’s compliance 
with the procedural requirements set up in the agreement should be presented to the 
arbitrator, not to the court. The court specifically refused to determine whether 
the union was right or wrong in making its claim, holding that it was precluded 
from doing so by the Steelworkers cases. 

The Third Circuit has continued to resolve all doubts in favor of arbitrability and 
section 301 coverage. RCA v. Association of Professional Engineering Personnel, 
supra note 63. 

In International Molders & Foundry Workers Union v. Susquehanna Casting Co., 
283 F.2d 80 (3d Cir. 1960), the same court upheld an order to arbitrate in the face 
of the employer’s argument that because the union had gone out on strike there was 
no longer any duty to arbitrate. Since the union’s grievance was definitely subject 
to arbitration under the contract, the Steelworkers cases require that all other ques- 
tions be presented to the arbitrator. He will decide whether the union actually 
did strike, whether such a strike violated the contract, and whether, under the con- 
tract, the union’s actions justified the employer in discharging 30 employees. These 
are the kind of questions, of course, which, up until now, some courts have had 
no qualms about answering for themselves. 

In Glendale Mfg. Co. v. Local 520, Int’l Ladies Garment Workers Union, 283 F.2d 
936 (4th Cir. 1960), cert. denied, 366 U.S. 950 (1961), the court refused to enforce 
an arbitration award directing the employer to negotiate a wage reopener with the 
complaining union. After the award had been issued and after the contract had 
expired, an NLRB election resulted in decertification of the union. The court held 
that it could not order the employer to commit an unfair labor practice by bargain- 
ing with a union which was not the majority representative of the employees. But 
the court expressly ruled that expiration of the contract was not sufficient reason 
to abate the arbitrator’s direction that the employer bargain with the union. Nor 
did its decision affect the substance of the award. The court declared that the 
arbitrator might still amend the award by directing the employer to bargain with 
the current bargaining agent of the employees or with the employees directly. Again, 
before Steelworkers, some courts of appeal would have made short shrift of this 
entire matter. 

The Fifth Circuit, too, has broadly construed an arbitration clause with respect to 
powers of the arbitrator. Absent clear and compelling language in the contract, these 
powers should not be limited. Lodge 12, Int’l Ass’n of Machinists vy. Cameron 
Iron Works, 292 F.2d 112 (5th Cir. 1961) (appeal pending). 
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hearing room. And if, here and there, a bit of confusion arises or a 
lower court is unclear as to its responsibilities, the Supreme Court is 
always there to clear up the confusion or to remind the court that, 
“An order to arbitrate the particular grievance should not be denied 
unless it may be said with positive assurance that the arbitration clause 
is not susceptible to an interpretation that covers the asserted dispute. 
Doubts should be resolved in favor of coverage.” * 

Of course many questions remain unanswered."* During the next 
few years, the courts certainly will be faced with litigation in which 
many of these issues will be resolved and many new problems will 
be created. But the issues and problems should be and will be 
handled in the judicial atmosphere created by Lincoln Mills and the 
Steelworkers cases.” 


— Steelworkers vy. Warrior & Gulf Navigation Co., 363 U.S. 574, 583 
(1960) 


76 For example, are summary procedures, such as those provided in the United 
States Arbitration Act, available in suits under section 301? Does a suit to vacate 
or modify an award come within the meaning of that section? May an individual 
employee who has been aggrieved bring an action to compel arbitration or enforce an 
award? Is the Westinghouse doctrine still alive and, if so, can a state court do 
under section 301 what the federal courts would not do? Are agreements to arbitrate 
new contracts or contract reopeners enforcible under section 301? 

These and other questions are discussed in the following publications: Cox, Re- 
flections Upon Labor Arbitration, 72 Harv. L. Rev. 1482 (1959); Givens, Section 
301, Arbitration and the No-Strike Clause, 11 Lab. L.J. 1005 (1960); Kramer, Jay, 
Arbitration Under the Taft-Hartley Act, 11 N.Y.U. Conf. on Labor 255 (1958); 
Kramer, Saul, In the Wake of Lincoln Mills, 9 Lab. L.J. 835 (1958) ; Note, 59 Colum. 
L. Rev. 153 (1959). 

In a case now awaiting decision by the Supreme Court, the issue presented is 
whether section 301 empowers the federal courts to enjoin violations of a no-strike 
clause (usually the quid pro quo for an arbitration clause) in a collective bargaining 
agreement, Teamsters Union Local 795 v. Yellow Transit Freight Lines, Inc., No. 13, 
argued Oct. 11, 1961. The circuit court decision in that case held that the Norris- 
LaGuardia Act, 47 Stat. 71 (1932), 29 U.S.C. § 104 (1958), was not applicable where 
conduct to be enjoined was within the purview of section 301. Teamsters Union 
Local 795 v. Yellow Transit Freight Lines, Inc., 282 F.2d 345 (10th Cir. 1960), 
cert. granted, 364 U.S. 931 (1961). Contra, Sinclair Refining Co. v. Atkinson, 290 
F.2d 312 (7th Cir. 1961), A. H. Bull Steamship Co. v. Seafarers Int’l Union, 
250 F.2d 326 (2d Cir. 1957), cert. denied, 355 U.S. 932 (1958). If the Supreme Court 
affirms in Yellow Transit, the judicial enforcement of arbitration would become 
even more urgent. 

77 For a resumé of some lower federal court decisions since the Steelworkers cases, 
see Note, 22 U. Pitt. L. Rev. 733 (1961). 





LEGISLATION NOTES 


THE MEXICAN FARM LABOR IMPORTATION PROGRAM— 
REVIEW AND REFORM (Part II) 


T. Richard Spradlin* 


VI. CoNGRESSIONAL ACTION 


On May 11, 1961, the House of Representatives passed H. R. 2010 by 
a vote of 231 Yeas to 157 Nays, 45 Members not voting.’ This bill 
would have extended Public Law 78 for two years, incorporating no re- 
forms at all. During House debate, Representative Coad offered amend- 
ments to incorporate the Administration’s reforms, but his efforts were 
defeated. ** The bill then went to the Senate, where hearings were held 
by the Committee on Agriculture and Forestry on June 12 and 13, 1961.1 

On July 25, the Committee reported a compromise bill in the nature of 
a substitute for H. R. 2010."% This bill was to amend the Agricultural 
Act of 1949 to: 

(1) incorporate in the law an existing appropriation act requirement 
that employers reimburse the United States, up to a $15 maximum for 
each worker, for all expenses of the program, except salaries and expenses 
of personnel engaged in compliance activities;? 

(2) add “working conditions” to section 503(3) so that it would pro- 
hibit Mexican workers from being made available in any area unless reason- 
able efforts had been made to attract domestic workers at “wages, standard 
hours of work, and working conditions” comparable to those offered to 
Mexican workers;?! 

(3) prohibit the furnishing to, or retention by, any employer of any 
Mexican— 

(i) for employment in other than temporary or seasonal occupations 
or to operate or maintain power-driven machinery, except in specific 
cases to avoid hardship;?°? and 


*Staff member, The George Washington Law Review, A.B. 1959, The George 
Washington University, 

196 107 Cong. Rec. 7343-44 (daily ed. May 11, 1961). 

197 107 Cone. Rec. ig77210 (daily ed. 3,9! 10, 1961). 

198 Hearings on S. 1466, S. 1945, and H.R. 2010 Before the Subcommittee on Agri- 
cultural Research and General Legislation of the Senate Committee on Agriculture 
and Forestry, 87th Cong., Ist Sess. (1961). 

199 S. Rep. No. 619, 87th Cong., Ist Sess. (1961). 

200 Td. at 1. 

201 Tbid. 

202 Td. at 2. 
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(ii) unless the employer pays both domestic and Mexican workers 
not less than the prevailing wage paid in the area to domestic workers 
engaged in similar work;? 

(4) prohibit the furnishing of Mexican workers for some processing 
activities;?% and 
(5) extend the program for 2 years, until December 31, 1963.2 


The Committee rejected without comment the provision of S. 1945 
which would have given the Secretary of Labor the power to limit the 
number of Mexicans hired in an area when found necessary to insure com- 
petition in the labor market.2°* This provision would have written into 
the Act specific language strengthening the Secretary’s hand in carrying 
out his duty to prevent adverse effect. 

The Administration’s wage amendment was rejected by the Committee 
as a “rather haphazard method of providing for a constantly self-escalating 
minimum wage for agricultural workers.” 2°" Evidently, the opponents of 
reform had done a good job of selling this idea. In place of the Adminis- 
tration’s wage amendment, the Committee proposed a compromise which 
would not allow an employer to hire Mexican workers unless the employer 
offered and paid to both domestic and foreign workers not less than the 
prevailing wage paid in the area to domestic workers engaged in similar 
work.?° 

On its face, such language might seem to have substance. A careful 
reading of it reveals quite the contrary. This language in fact would have 
added little or nothing to improve the existing situation. The key word 
in the provision is “area.” In many areas, as already noted, the prevailing 
wage is far below the state and national averages.2” The Committee’s 
language would have done nothing to correct the situation in those areas 
discussed in Part I of this study in which domestic wages are as low as 30 
cents an hour for field work.?!° 

During Senate debate on the Committee bill, Senator McCarthy intro- 
duced his own compromise wage amendment which had the support of 
the Administration. The amendment read: 


(a) No worker recruited under this title shall be made available 
to any employer or permitted to remain in the employ of 
any employer unless the employer offers and pays to such workers 
[sic] wages at least equivalent to 90 per centum of the average farm 


203 Ibid. 

204 Tbid. 

205 Ibid. 

206 See pp. 100-07, 121 supra (Part I). 

207 107 Cong. Rec. 17604 (daily ed. Sept. 8, 1961). 
208 S. Rep. No. 619, 87th Cong., 1st Sess. 12 (1961). 
209 Supra note 155 (Part I). 

210 [bid. 
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wage in the State in which the area of employment is located, or 
90 per centum of the national farm wage average, whichever is the 
lesser. 

(b) The determination of the average farm wage in a State and 
the national farm wage average required in (a) above shall be made 
by the Secretary of Labor, after consultation with the Secretary of 
Agriculture. In making these determinations, the Secretary of Labor 
shall consider, among other relevant factors, the applicable average 
farm wage rate per hour for workers who do not receive board and 
room, or such other appropriate information and data as may be 
available.?11 


Senator McCarthy’s wage amendment is much different from the original 
Administration wage amendment contained in S. 1945.21 The modifica- 
tions were apparently made in an attempt to avoid the charge advanced 
successfully in the Senate Agriculture Committee that the Administration’s 
wage amendment was an attempt to establish a minimum wage for agri- 
culture. Senator McCarthy’s amendment applied only to Mexican na- 
tionals brought into this country under Public Law 78; it had no direct 
application to domestic agricultural workers. It required simply that Mexi- 
can workers would have to be paid 90 percent of the average hourly farm 
wage rate in the state or nation, whichever is lower. 

The 90 percent level was adopted so as to take into account the fact 
that average hourly wage rate determinations by the Department of Agri- 
culture include some skilled work.?"* It was also to reflect the fringe 
benefits which are given to the Mexicans under the International Agree- 
ment.?%4 

Senator McCarthy stated two main purposes behind his amendment: 
first, to provide better wages for the Mexican workers in some areas where 
they were receiving less than the state and national average wages;?!® 
second, and most significant to the reform efforts, to make it more ex- 
pensive to hire Mexican workers, and as a consequence provide a greater 
incentive for employers to recruit domestic workers for the jobs.?4* The 
Senator gave this explanation: 


Of course, the amendment is intended to have some indirect effect 
on the farm labor market. If it were without indirect effect, there 
would be little purpose in it. It is intended to set a sufficiently high 
standard so that growers will be motivated to attempt some recruit- 
ment of domestic workers. It will have the effect of encouraging 

211 107 Cong. Rec. 17605 (daily ed. Sept. 8, 1961). 

212 See pp. 107-15, 122 supra (Part I). 

213 107 Cong. Rec. 17609 (daily ed. Sept. 8, 1961). 

214 Tbid. 

215 Td. at 17612. 

216 Tbid. 
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growers to offer more attractive conditions to domestic workers, 
unless, of course, there is no shortage, and in that case, growers may 
continue to secure domestic workers for 30, 40, and 50 cents per 
hour without any effect whatsoever from this amendment.?!" 


On September 11, Senator McCarthy’s wage amendment was adopted 
by the Senate.18 

S. 1945 would have prohibited the employment of Mexican nationals 
recruited under the program unless the employer had made reasonable 
efforts to attract workers not only at comparable wages and hours, but 
also at comparable terms and conditions of employment.?!® The Senate 
Agriculture Committee felt that this would result in a very complex and 
difficult situation.?*° Instead, the Committee proposed to amend H. R. 2010 
to provide that employers must offer to domestic workers “working con- 
ditions,” rather than “terms and conditions of employment,” comparable to 
those offered to Mexican workers.?24 Working conditions were defined 
by the Committee as the physical conditions under which the work is per- 
formed, such as those concerned with sanitation and safety, but not terms 
of employment such as housing, transportation, subsistence, insurance, and 
work guarantees.??? 

Senator Keating introduced an amendment during the Senate debate to 
reinstate the requirement that comparable terms and conditions of em- 
ployment would have to be offered to domestic workers before Mexicans 
could be hired.228 His amendment defined terms and conditions of em- 
ployment as: 

(1) workmen’s compensation or insurance against occupational hazards 
reasonably comparable to those afforded to Mexican workers; 

(2) guarantee of the opportunity to work during at least three-quarters 
of the workdays in the agreed term of employment; 

(3) provision for basic subsistence when the opportunity to work is 
not available for extended periods; 

(4) provision for transportation (for the worker only) from the place 
of recruitment and return, or reimbursement of the cost, in the ratio that 
the number of weeks worked bears to the total agreed term of employment 
and not to exceed a maximum of three dollars per week of employment.? 

This amendment, in spite of the safeguards allowing employers to 
prorate the reimbursement of transportation costs, was defeated in the 

217 [bid. 

218 107 Cong. Rec. 17742 (daily ed. Sept. 11, 1961). The amendment was passed by 
a vote of 42 Yeas to 40 Nays, 18 Senators not voting. 

219 See pp. 115-17, 122 supra (Part I). 

220 107 Cong. Rec. 17603 (daily ed. Sept. 8, 1961). 

a ye No. 619, 87th Cong., Ist Sess. 11 (1961). 
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Senate by a vote of 35 Yeas to 49 Nays, 16 Senators not voting.?° Op- 
ponents of the amendment based their opposition on a premise that Mexi- 
can workers come into the country under contract with an obligation to 
serve out the contract period, while domestic workers are free to leave a 
job at will.2#¢ This is a very weak premise. It appears first of all to assume 
that domestic workers are less reliable than Mexican workers. It also 
ignores completely the obvious fact that domestic workers in their “free- 
dom,” are free to contract with employers, and once having done so are 
as bound legally to the performance of the contract as the Mexicans. 
Adoption of the Keating amendment might have encouraged the making 
of formal contracts between domestic workers and employers, a thing 
much to be desired. The only possible rationalization which can be made 
for the argument advanced by the opponents of the Keating amendment 
is that the threat of deportation hangs over a Mexican if he breaks his 
contract. This can be an attractive argument for anyone inclined to seize 
upon it, but its attractiveness is not a measure of its value. The threat of 
deportation is not what keeps Mexican workers on their jobs. The thing 
which keeps them at work is the same thing which brought them to this 
country. They stay on their jobs because they need to work to support 
themselves and their families. No one can be heard to say that this is a need 
peculiar to Mexican workers. 

The Senate Agriculture Committee accepted the Administration’s pro- 
posal to limit employment of Mexican nationals to seasonal occupations, 
except when necessary to avoid hardship.?** It was said that the purpose 
of the program was to supplement the domestic labor force in peak 
periods, such as harvest time, when crops could be lost due to a lack 
of workers.?#® The Committee noted that the program was not intended 
to provide Mexican workers for year-round jobs which can be filled by 
domestic workers.22° 

Also accepted in principle by the Committee was the proposal to forbid 
the employment of Mexican workers in jobs involving the operation of 
power-driven machinery, except when necessary to avoid hardship.?*° 
The Committee, however, felt that the language in S. 1945 might be con- 
strued to prohibit employment in which the worker neither operated nor 
maintained the machinery, but merely loaded it or did some other manual 
task in connection with it.** The Committee language, therefore, pro- 
hibited the recruitment of Mexican workers “for employment to operate 
or maintain power-driven machinery .. .” rather than for employment 


225 Id. at 17745. 
226 Tbid 





227 S. Rep. No. 619, 87th Cong., Ist Sess. 11 (1961). 
228 Td. at 5. 

229 Thid. 

230 Td. at 12. 

231 Td. at 6. 
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“involving the operation of” such machinery. About the only thing 
which can be said concerning the adoption of this language is that it 
demonstrates a regrettable lack of faith in the exercise of administrative 
discretion. 

Having been amended by the McCarthy wage amendment, H. R. 2010, 
as reported by the Senate Agriculture Committee, was passed by the 
Senate.?53 

The Senate insisted on its amendments, and requested a conference on 
the bill.2** Appointed as conferees were Senators Ellender, Johnston, Hol- 
land, Jordan, Aiken, Young of North Dakota, and Hickenlooper.**° The 
House agreed to a conference and appointed as its conferees Representa- 
tives Poage, Gathings, Abbitt, Belcher, and Teague.**¢ 

The conference committee did not take long to reach a decision. It 
agreed to the Senate amendments with two major changes: (1) elimination 
of the McCarthy wage amendment; (2) modification of the provision 
relating to the use of Mexican workers in operating or maintaining power- 
driven machinery.?*7 

As for the wage amendment, Senator Jordan claimed that the House 
conferees were adamant in refusing to accept such a provision.*** He said 
the Senate conferees could do nothing but accede to the House conferees’ 
demands that the wage amendment be stricken. There was, nevertheless, a 
feeling on the part of some members of the Senate that there had been a 
give-away in the conference.*%® First of all, the Senate conferees were 
hardly the ones to make a moral issue out of the wage amendment. Only 
one of the seven Senate conferees, Senator Aiken, had voted for the wage 
amendment.*4° This amendment was clearly the most significant provision 
in the Senate bill, but its author, Senator McCarthy, was not appointed to 
the conference. 

The theoretical rule, according to the Senate Manual, is that the con- 
ferees of the Senate are appointed by the Presiding Officer,*! but in this 
case the conferees appear to have been selected by Senator Ellender, the 
Chairman of the Senate Agriculture Committee, an outspoken opponent 
of the wage amendment.#? Senator Douglas explained the selection of con- 
ferees in this manner: 


232 Td. at 12, 
233 107 Cong. Rec. 17746 (daily ed. Sept. 11, 1961). 
234 Tbid. 


235 Tbid. 

236 107 Cong. Rec. 18557 (daily ed. Sept. 15, 1961). 

237 H.R. Rep. No. 1198, 87th Cong., Ist Sess. 3 (1961). 

238 107 Cong. Rec. 19401 (daily ed. Sept. 21, 1961). 

239 107 Cong. Rec. 19459 (daily ed. Sept. 22, 1961). 

240 107 Cong. Rec. 17742 (daily ed. Sept. 11, 1961). 

241S. Doc. No. 2, 87th Cong., Ist Sess. 146 (1961). “The Senate members of 
conference committees, called the managers on the part of the Senate, are appointed 
by the Presiding Officer, by unanimous consent, under the custom of the Senate.” 

242 107 Cong. Rec. 17741 (daily ed. Sept. 11, 1961). 
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. .. The Senator from Louisiana [Senator Ellender] sent the list to 
the desk, and it was read off by the clerk as though it came from the 
Presiding Officer. I think we might as well face that fact.?# 


The Senate Manual provides with reference to the selection of the mem- 
bership of conference committees that “Of course the majority party and 
the prevailing opinion have the majority of the managers.” *** In this case, 
the prevailing opinion was represented by one of seven managers. 

It cannot even be claimed that the conferees were selected on the basis 
of seniority, the honored way of all life in the United States Senate. 
While seniority was followed in the selection of three conferees, Senator 
Proxmire,*** who supported the wage amendment,”** was passed over, and 
Senator Jordan,”** who opposed it,”** was selected in his place. 

The deliberations in conference can best be described as expeditious. 
Senator McCarthy made this comment following the return of the con- 
ferees: 


I do not know how long the conferees were in conference. I have 
been told that it was a matter of 27 minutes, portal to portal. I do 
not believe that is the way to — At least, when we go to con- 
ference, we ought to walk slowly on the way to the conference, and 
very slowly on the way back, so at least 1 hour would elapse from 
the time we sent the conferees to negotiate for a settlement and the 
time they came back to the Senate to tell us that they could not do 
anything against the firm stand of the House of Representatives.*4° 


The conference committee modified the provision relating to the use of 
Mexicans in operating or maintaining power-driven machinery so that this 
provision would apply only to power-driven, self-propelled harvesting, 
planting, or cultivating machinery.**° The conference report contained 
an explanation that the new version of this amendment would not prohibit 
the incidental handling of such machinery or employment merely involving 
power-operated machinery, such as the placing of produce on trucks, or 
the placing of hand-cut produce on vegetable harvesters, nor would it 
prohibit workers employed for other appropriate purposes from incidental, 
emergency maintenance work.”®1 

While this language would appear to embody some fragment of the 


243 107 Cong. Rec. 19526 (daily ed. Sept. 22, 1961). 

244S. Doc. No. 2, 87th Cong., Ist Sess. 147 (1961). 

245 Id. at 696. Senator Proxmire’s term commenced on August 28, 1957. 

248 107 Cong. Rec. 17742 (daily ed. Sept. 11, 1961). 

247S. Doc. No. 2, 87th Cong., Ist Sess. 676 (1961). Senator Jordan’s term com- 
menced on April 19, 1958. 

248 107 Cong. Rec. 17742 (daily ed. Sept. 11, 1961). 

249 107 Cong. Rec. 19410 (daily ed. Sept. 21, 1961). 

re ~ rs No. 1198, 87th Cong., Ist Sess. 1 (1961). 
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original Administration proposal, it surely does not contain a significant 
amount. Injecting the requirement that the power-driven machinery must 
be self-propelled and used for harvesting, planting, or cultivating before 
the provision is applicable is unnecessarily restrictive. Furthermore, the 
ingenuity of man should be able to come up with some fascinating interpre- 
tations of what is meant by “incidental handling” of power-driven ma- 
chinery. Other difficulties will arise from the fact that the phrase in the 
conference report indicating that Mexicans still can be recruited for “em- 
ployment merely involving power-operated machinery”? is almost 
identical to the original provision in S. 1945 which would have forbidden 
“employment involving the operation of power-driven machinery.” *% 

The conference report was adopted in the House on September 16 by 
voice vote, and with a minimum amount of discussion.”5* Things were not 
to be so easy for the report in the Senate. There was a prolonged debate 
stretching over three days, and covering some 94 pages in the Congressional 
Record.**> During this debate, the proponents of reform discussed the 
entire program. They reviewed the history, the operation, the adverse 
effect, and the proposed improvements of the Act. There was even talk 
of letting the program die on its scheduled expiration date, December 31, 
1961, thereby forcing the Congress to start all over again on the issue in 
the second session of the 87th Congress.*°* Evident in the debate was a 
growing resentment on the part of some Senators of the “take it or leave 
it” attitude of the House of Representatives on this and other issues during 
the closing weeks of the session.*°" 

The matter was finally decided on September 23 when the Senate 
adopted the conference report by a vote of 41 Yeas to 31 Nays, 28 Senators 


not voting.*°* The President signed the bill, albeit reluctantly, on October 
3, 1961.25° 


VII. Pusitic Law 78 anp MexicaNn-AMERICAN RELATIONS 


There is no doubt that Public Law 78 is highly valuable to Mexico. The 
most obvious benefit to that country is the large amount of dollars which 
the program contributes to her economy. Mexico has a significant trade 
deficit with the United States, and without the dollars obtained through 


252 Ibid. 

258 S. 1945, 87th Cong., Ist Sess. 3 (1961). See appendix p. 122 supra (Part I). 

254 107 Cong. Rec. 18607 (daily ed. Sept. 16, 1961). 

255 107 Cong. Rec. (daily ed. Sept. 21, 22, and 23, 1961). 

256 Senator Keating’s motion to defer consideration of the conference report until 
Friday, January 19, 1962, was tabled by a vote of 43 Yeas to 30 Nays, 27 Senators not 
voting. 107 Cong. Rec. 19507 (daily ed. Sept. 22, 1961). 

257 107 Cong. Rec. 19494 (daily ed. Sept. 22, 1961). 

258 107 Cong. Rec. 19704 (daily ed. Sept. 23, 1961). 

= Pub. L. No. 345, 87th Cong., Ist Sess. (Oct. 3, 1961). For an indication of the 
President’s reluctance to sign the bill, see his statement, appendix p. 326 infra. 
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the bracero program, this trade deficit would be much more serious. 7 

In addition to easing Mexico’s balance-of-payment problems, the pro- 
gram also serves to alleviate conditions of unemployment and underemploy- 
ment in that country. Mexico’s current population of 34.6 million people 
is reportedly one of the fastest growing in the world. It has been 
estimated that over 10 percent of the total rural population of Mexico is 
directly dependent in varying degrees on bracero income.?® 

Dr. Richard H. Hancock, testifying at the House hearings, cited the 
Mexican economist Sefiora Ifigenia Navarrete for the facts that the average 
monthly earnings of the 20 percent of Mexican families, comprising that 
country’s lowest income group, declined from $22 per month in 1950 to 
$19.80 per month in 1957.26 This decline was accentuated greatly by 
inflation.?** Surveying the conditions in the State of Chihuahua in 1958, 
Dr. Hancock found that the increase in the cost of living was much greater 
than the increase in rural wages.?® He found that rural wages had in- 
creased 350 percent since 1943, but that the cost of living increased 570 
percent based on staple commodities.?® He submitted with his statement 
statistics showing that in 1956 more money was derived from braceros 
than from any other activity in the State of Chihuahua except mining, 
cotton, and beef cattle.?® 

Senator J. W. Fulbright, Chairman of the Senate Foreign Relations 
Committee, made the following comment concerning the program: 


This is an important program to Mexico. It is her second most 
important source of American dollars. Mexico is one of our best 
customers, and in 1960 our exports to that country were $807 mil- 
lion compared to imports of $443 million. Our continued favorable 
balance of trade with Mexico indicates the importance to American 
business of maintaining this program. 

* * * 

Aside from the economic importance of this program to Mexico, 
there are also important intangible benefits which accrue to both 
that country and ours. The program has been very effective in im- 
proving understanding between the peoples of our countries.2® 


260 107 Cong. Rec. 17640 (daily ed. Sept. 8, 1961). 

261 Hearings on H.R. 2010 Before the Subcommittee on Equipment, Supplies, and 
Manpower of the House Committee on Agriculture, 87th Cong., Ist Sess. 43 (1961) 
ore cited as 1961 House Hearings]. 
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264 Thid. 

265 Tbid. 

266 Thid. 

267 Id. at 44. According to these statistics, and based on the official conversion ame 
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Public Law 78 has been referred to by some as, in effect, a Point IV 
program for Mexico.?® While the benefits derived from it by Mexico are 
gratifying, to describe it as a Point IV program is entirely misleading. 
This law was not enacted as a part of our foreign aid policy. It was enacted 
to provide a source of needed supplemental farm labor. The fact that the 
dollars taken home by the Mexican nationals contribute to that country’s 
economy does not constitute a valid argument for allowing the program 
to operate in a manner which adversely affects a large segment of our 
own labor market. One can hardly expect the hired American farmworker 
to carry the ultimate burden of providing foreign aid to Mexico. 


Melville Osborne, Officer in Charge, Mexican Affairs, Department of 
State, testified before the Gathings Subcommittee that the Mexican Govern- 
ment has always considered the program of Public Law 78 as temporary, 
and he indicated that national pride would prevent any change in this out- 
look.?”° From the viewpoint of Mexico the program can only be in- 
terpreted as a reflection on the employment opportunities that exist in that 
country for men in the prime of their life. Mr. Osborne further testified 
that the Government of Mexico has repeatedly expressed its wish that 
Mexican workers not be employed in the United States to the detriment 
of our own interests.2*! This is written into the International Agreement.?” 


In spite of the benefits which accrue to Mexico, there are many indica- 
tions that she is not pleased with the operation of Public Law 78. Senor 
Calderon Puig, Mexico’s delegate to the 1955 meeting of the International 
Labor Organization in Geneva, indicated that Mexican public opinion was 
not entirely satisfied with the conditions under which Mexican citizens 
worked in the United States.?"* That same feeling seems to exist today. 
The first Mexican-American Interparliamentary Conference was held early 
in February of 1961 in Guadalajara, capital of the State of Jalisco.?™ 
Representative Saund, vice-chairman of the United States delegation, re- 
ported that the Mexican representatives were disturbed about the way the 
program was being operated.?*° Senator McCarthy, also a delegate to the 


269107 Cong. Rec. 6723 (daily. ed. May 3, 1961). Washington Post columnist 
George Dixon, with a touch of irony, reversed the tables and described the program 
as a “Mexican Peace Corps,” adding that “Members of the Mexican Peace Corps 
already are offering us assistance several points better than point 4 [sic].” 107 Cong. 
Rec. A2944 (daily ed. May 1, 1961). 

270 1961 House Hearings 330. 

271 Td. at 331. 

272 Migrant Labor Agreement of 1951 With Mexico, Aug. 11, 1951, art. 9, 2 U.S.T. 
& O.LA. 1975. 

273 U.S. Dep’t of Labor, Farm Labor Fact Book 164 (1959). 

274 H.R. Rep. No. 197, 87th Cong., Ist Sess. (1961). The Senate delegates to the 
conference were Senators Mansfield, Morse, Gore, Chavez, Engle, McCarthy, Gruen- 
ing, Peil, Hickenlooper, Schoeppel, Butler, and Curtis. The House delegates were 
Representatives Saund, Rutherford, Montoya, Nix, McDowell, Inouye, Norblad, 
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conference, verified this concern on the part of the Mexican delegates.?"¢ 

The method by which the program has been operated is not the only 
source of concern to the Mexican government. The economics of the 
program work two ways. Foreign workers may be used under Public Law 
78 for any crop which our Secretary of Agriculture deems to be essen- 
tial.2"7 The Secretary has yet to declare any commodities nonessential, 
even those which are in surplus supply and are being subsidized by the 
federal government.’ It is said that more than 60 percent of all Mexicans 
employed at the peak season work in crops which are in surplus supply.?"® 
One of these surplus crops is cotton.?*° Mexican cotton producers have 
complained of the dumping of United States cotton on the world market. 
The following is a quotation from an article, “Balance of Trade Problems,” 
in the March, 1960, issue of Comercio Exterior de Mexico, a monthly pub- 
lication of Mexico’s Banco Nacional de Comercio Exterior: 


The situation [imbalance of Mexican foreign trade] is further 
aggravated by certain cases of open disregard for the vital interests 
of the Mexican economy, exemplified by the U. S. cotton dumping 
on the international markets. In spite of being such an important 
outlet for U. S. producers, Mexico does not receive fair treatment 
from her northern neighbor.?* 


Surely, Mexican cotton producers, bankers, and government officials are 
aware that much of the cotton which they complain the United States is 
dumping on the world market is produced with the labor of Mexican 
workers. 


The claim has been made that Public Law 78 is an effective “anti-wet- 
back” measure.”®? The thrust of this claim is that if the program were 
eliminated, or curtailed in degree, there would be a proportionate increase 
in the number of illegal entrants from Mexico. During the House hearin 
Representative Teague referred to the fact that in 1954, of the 1,075,168 
illegal entrants from Mexico apprehended in the United States, some 362,- 
857 were found working in agriculture.”** He first pointed out that this 
was roughly the same number of Mexicans today working under Public 
Law 78, and then, taking note of the small number of illegal entrants ac- 


276 107 Cong. Rec. 2108 (daily ed. Feb. 16, 1961). 

277 65 Stat. 119 (1951), 7 U.S.C. § 1461 (1958). See appendix p. 120 supra (Part I). 
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cording to present statistics (there were only 4,855 illegal entrants in 1960), 
he implied that the reason was Public Law 78.7% 

Any such logic proves too much. It ignores the fact that Public Law 78 
was enacted in 1951, and that between 1951 and 1954 the number of 
illegal entrants rose from 500,628 to 1,075,168.8 In other words, during 
the first three years of operation of Public Law 78, the number of illegal 
entrants doubled. While no one would deny that the existence of this 
program naturally encourages Mexican workers desiring employment in 
the United States to take the legal route, the claim that any reduction in 
the number of Mexicans coming in under Public Law 78 would cause a 
proportionate increase in illegal entrants is more a threat than an argument. 
The answer to the illegal entrant problem, should it ever recur, would be 
the one which, according to Irvin F. Shrode, Assistant Commissioner of 
the Immigration and Naturalization Service, stemmed the tide in 1954- 
“careful planning and efficient execution of a well-organized program, 
using available resources.” *** To state it quite simply, it would be to en- 
force the immigration laws. 


The necessary conclusion with regard to this labor program and Mexi- 
can-American relations is that its continuance for the present is important 
to Mexico. This conclusion has no substantial bearing, though, on the re- 
forms advanced by the Administration. It is important to remember that 
the Administration has not suggested the repeal of Public Law 78, but 
rather a constructive method of reform to end the adverse effect of the 
program on our own domestic agricultural workers, and to improve the 
program over-all. In view of the Mexican Government’s assertion that her 
citizens should not be hired in the United States to the detriment of our 
own interests, there should be little damaging effect on Mexican-American 
relations due to the implementation of reforms, even if this should result 
in a cutback in the number of Mexicans entering the United States. 


VIII. Prospects FoR THE FUTURE 


Having considered the reforms requested by the Administration and the 
limited changes obtained in the statute, we may now proceed to consider 
briefly what attempts at reform will be made in the future. 

Shortly before the Senate adopted the McCarthy wage amendment, 
Senate Majority Leader Mike Mansfield made a statement which contained 
an indication of things to come. After referring to the Secretary of Labor’s 
authority under the law to prevent adverse effect, the Majority Leader 
stated that the Secretary was nonetheless advocating that specific con- 
gressional standards be written into the law to end the litigation and other 

284 Thid. 


285 Td. at 332. 
286 Id. at 331. 
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pressures which have hindered efforts to exercise this authority.*** Then 
came this comment: 


If this amendment is not adopted, let there be no future criticism 
of the Secretary of Labor if he prescribes similar tests administra- 
tively. The Secretary of Labor has advised the Congress that he 
has found clear indications of adverse effect and will feel constrained 
in carrying out his statutory responsibilities to take steps beyond those 
already taken.?%* 


In view of the subsequent deletion of the wage amendment by the con- 
ference committee, the Majority Leader’s remarks take on even more 


significance. 


Special attention should be given to the statement made by President 
Kennedy when he reluctantly signed H. R. 2010: 


Present law, however, provides broad authority to regulate the 
conditions under which Mexican workers are to be employed. In 
particular, existing law authorizes, and indeed, requires, the Secretary 
of Labor to permit the employment of Mexican pow only when 
he can determine that their admission will not adversely affect the 
wages and working conditions of domestic agricultural workers. 
This comprehensive, general authority was not changed by H. R. 
2010 and its availability was clearly recognized during the legislative 
consideration of the bill. 

The adverse effect of the Mexican farm labor program as it has 
operated in recent years on the wage and employment conditions of 
domestic workers is clear and is cumulative in its impact. We can- 


not afford to disregard it. We do not condone it. Therefore I sign 
this bill with the assurance that the Secretary of Labor will, by every 
means at his disposal, use the pap vested in him under the law 


to prescribe the standards and to e the determinations essential 


for the protection of the wages and working conditions of domestic 
agricultural workers.?® 


All of this constitutes a commitment to take vigorous administrative 
action to remedy the adverse effect which Public Law 78 has had upon 


287 107 Cong. Rec. 17738 (daily ed. Sept. 11, 1961). For examples of the litigation 
challenging the authority of the Department of "Labor to promulgate and enforce 2 
lations preventing adverse effect under Public Law 78, see Johnson v. Kirkland, 290 
F.2d 440 (5th Cir. 1961), and Rio Hondo Harvesting Ass'n v. Johnson, 290 F.2d 471 
(5th Cir. 1961). The complaints in both of these were dismissed for failure to join 
an indispensable party. In Kirkland, the indispensable party was the Secretary of 
Labor, A rr _ _ Hondo it was the Director of the Bureau of Employment Security. 

at 

289 Statement by President John F. Kennedy after si H.R. 2010, 87th Cong., 
Ist Sess. White House Press Release, October 4, 1961. For the full text of this 
statement, see appendix p. 326 infra. 
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domestic workers. The lengthy debates in Congress have clarified the 
issues as never before in the Act’s history. A strong record has been made 
by the Administration and the proponents of reform, and popular support 
for reform has grown. Growers who opposed significant changes in the 
statute can now look forward to the full application of the Secretary of 
Labor’s authority under the law. According to Assistant Secretary Holle- 
man: 


[Y]ou can expect, for example, that in those states where the hour! 
wage rate paid Mexican labor has remained unchanged for 10 years 
at only 50 cents per hour—in those states you can expect that the 
Mexican contract rate next year will be at a significantly higher 
figure. I do not promise that the Department will use exactly the 
formula proposed in Senator McCarthy’s bill; but I can provide as- 
surance that the Department will prescribe and apply objective wage 
standards which will remedy much of the wage adverse effect which 
has occurred and which has been, as the President noted, “cumulative 
in its impact.” In effect [there has been] Presidential assurance of 
this as well as Department of Labor assurance.?% 


Before closing this study on the operation and reform of Public Law 78, 
it should be noted that Congress now has before it a package of eleven 
bills introduced by Senator Harrison Williams, and designed to improve 


the lot of all domestic migratory workers.**! Particularly significant inso- 
far as the scope of this study is concerned is S. 1129.79? 

This bill would authorize the Secretary of Labor to furnish transporta- 
tion, food, and housing, as well as necessary medical care to domestic 
agricultural workers and their families while in transit to or from places of 
employment.?* For these services, the employers participating in the pro- 
gram would have to reimburse the United States in an amount not to 
exceed $15 for each job filled, with the understanding that replacement 
workers would be supplied to an employer without cost if any workers 
failed to fulfill their work agreements.” 


Workers would be guaranteed that: 
(1) the agreement would specify the term or period of employment; 


(2) the wage rate would not be less than the prevailing hourly wage 
rate paid local workers for similar work; 


(3) wages would not be paid less often than biweekly; 


290 Holleman, Federal Policy and Legislation in the Field of Migratory Labor 3 
(October 10, 1961). This was a speech delivered to the Board of the National Council 
on Agricultural Life and Labor, New York, New York, October 10, 1961. 

291S. 1132, S. 1131, S. 1130, S. 1129, S. 1128, S. 1127, S. 1126, S. 1125, S. 1124, 
S. 1123, S. 1122, 87th Cong., 1st Sess. (1961). 

292 S. 1129, 87th Cong., Ist Sess. (1961) [hereinafter cited as S. 1129). 

293 S. 1129 § 203. 

294S. 1129 § 204(a). 
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(4) in the case of an out-of-area worker, not less than 160 hours of em- 
ployment in each four-week period would be offered; 

(5) housing and sanitation facilities furnished by the employer would 
conform to minimum standards prescribed by the Secretary of Labor; 

(6) there would be furnished by the employer, at no cost to the worker, 
workmen’s compensation insurance, or comparable occupational health 
and accident protection.?* 

To protect the job opportunities of local workers, S. 1129 would pro- 
vide that farm workers could not be moved into an area unless the Secre- 
tary of Labor certified that sufficient local workers were not available; that 
employment of migrant workers would not affect adversely the wages and 
working conditions of local agricultural workers similarly employed; and 
that reasonable efforts had been made by employers to attract and retain 
local workers for such employment at wages, hours, and working condi- 
tions comparable to those offered out-of-area workers.”** 

In carrying out the provisions of the Act, the Secretary of Labor would 
be authorized to undertake special studies and conduct experimental, pilot, 
and demonstration projects as he determined had promise of leading to 
fuller utilization of underemployed rural Americans and meeting the 
labor requirements of employers.*°* These studies and projects could in- 
clude special job training, counseling, resettlement, overnight transient 
camps, community exchange services, and special placement services.?%* 


The Secretary could expend up to $200,000 annually in carrying out these 
studies and projects.? 

The program which would be set up by S. 1129 would be voluntary.3” 
Employers of farm workers would not be compelled to make use of it, 
but the significant thing is that they would be obligated to use the pro- 
gram before becoming eligible to employ foreign workers.” 


IX. CoNncLusION 


The stage has been set. The reform efforts have brought about not only 
certain revisions in the basic statute, but also a commitment on the part of 
the Administration to improve the regulations under the basic statute and 
to strive for adoption of a comprehensive plan for stabilizing the domestic 
farm labor market. Today, as never before, there are forces at work de- 
termined to eliminate the privation, hardship, and misery which for so 
long have plagued our migrant agricultural workers. The goal is within 
reach. It must be achieved. 

295 S. 1129 § 206. 

296 S. 1129 § 205. 

297 S. 1129 § 208(a). 

298 Tbid. 

299 Thid. 

300 S. 1129 $ 204(b). 

301 Holleman, supra note 290, at 5. 
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APPENDIX 


Public Law 87-345—87th Congress, H. R. 2010 
October 3, 1961 


on ee 75 STAT. 761. 


To amend title V of the Agricultural Act of 1949, as amended, and for 
other purposes. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 502(2) of the 
Agricultural Act of 1949, as amended, is amended to read as follows: 
“(2) to reimburse the United States for essential expenses in- 
curred by it under this title, except salaries and expenses of personnel ¥ 
engaged in  spuaeanes activities, in amounts not to exceed $15 per 7 USC 1462. 
worker ; and’ 
Sec. 2. Clause (3) of section 503 of such Act is amended to read as 7 USC 1463. 
follows: ‘‘(3) reasonable efforts have been made to attract domestic workers 
for such employment at wages, standard hours of work, and working con- 
ditions comparable to those offered to foreign workers’’. 
Sec. 3. Sections 504 through | 509 of such Act are renumbered sections 
“505” through “510” respectively ie reference to “‘section 507” in section 
508, renumbered as section “509”, is changed to section ‘508’; and the 
following new pi Bn “504” is inserted after section 503: 
“Sec. 504. No workers recruited under this title shall be made avail- 
pe to any employer or permitted to remain in the employ of any em- 
ployer— 
“(1) for employment in other than temporary or seasonal oc- 
cupations, except in specific cases when found by the Secretary of 
r necessary to avoid undue hardship; or 
“(2) for employment to operate or maintain power-driven self- 
propelled harvesting, planting, or cultivating machinery, except 
in specific cases when found by the Socgetney of Labor necessary 
for a temporary period to avoid undue hardship.” 
Sec. 4. Section 505 of such Act, as amended, renumbered as section 
“506”, is amended by adding at the end thereof the following 
“(d) Workers recruited under the provisions of this Sitle shall not 
be subject to any Federal or State tax levied to provide illness or dis- 
= benefits for them.” 
Sec. 5. Paragraph (1) of section 507 of such Act, renumbered as 7 USC 1467. 
section “508”, is amended by changing the comma after the a 
“Internal Revenue Code, as amended” to a period and deleting the re- 
mainder of the paragraph. 
6. Section eal of such Act, as amended, renumbered as section Extension date. 


Sc. 
“510”, is amended by striking “December 31, 1961” and inserting “Decem- 74 Stat. 1021. 
ber 31, 1963”. 7 USC 1461 


Approved October 8, 1961. Bote. 


OFFICE OF THE WHITE HOUSE PRESS SECRETARY 
Ocropzr 4, 1961 


THE WHITE HOUSE 
STATEMENT BY THE PRESIDENT 


I have signed H. R. 2010, legislation governing recruitment of agricultural workers from 
the Republic of Mexico. I have done so despite the failure to include in the legislation provisions 
which I believe necessary to protect domestic farm workers. 

Studies of the operation of the Mexican labor program have clearly established that it is 
adversely affecting the wages, working conditions and employment opportunities of our own 
agricultural w Lage = large numbers of whom are unemployed or underemployed. The workers 
most seriously aff are from those underprivileged groups which are already at the bottom 
of our economic aa; the conditions under which these people work and live are a matter of 
grave concern to me. 

The Secretary of Labor, on the basis of the studies that have been made of the Mexican 
labor program, proposed amendments to Title V of the Agricultural Act of 1949 designed to 
provide needed safeguards for our workers and to prescribe more specific standards. While the 
——- includes some of these safeguards, a number of the more significant ones have been 
om! > 

I am aware, however, that some Mexican workers will still be needed next year, in some 
areas, to supplement our agricultural labor force. I am also aware of the serious impact in 
Mexico if many thousands of workers employed in this >. were summarily deprived of this 
So employment. These considerations impel me to sign H. R. 2010 despite its 


ings. 
Present law, however, provides broad authority to regulate the conditions under which 
Mexican workers are to be employed. In particular, existing law authorizes, and indeed re 
quires, the Secretary of Labor to permit the employment of Mexican workers only when he can 
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determine that their admission will not adversely affect the wages and working conditions of 
domestic agricultural workers. This comprehensive, general authority was not changed by 
H. — and its availability was clearly recognized during the legislative consideration of 
the 

The adverse effect of the Mexican farm labor program as it has operated in recent years 
on the wage and employment conditions of domestic workers is clear and is cumulative in its 


impact. We cannot afford to disregard it. We do not condone it. Therefore I sign this bill with 
the assurance that the Secretary of Labor will. 


vested in him under the law to prescribe the 
for the protection of the wages and working conditions of domestic agricultural workers. 





REVISION OF FEDERAL LAW ON CAMPAIGN FINANCES 
Jack W. Robinson* 


I. INTRODUCTION 


Despite constant demands for revision, the federal law on campaign 
finances has undergone little change in the last third of a century. While 
suggestions for revision are most frequent immediately before and after 
national elections, the issue has been one of enduring interest. 

Often the most vocal proponents of revision are members of Congress, 
but more times than not, their words have failed to inspire action. Notable 
in this respect was a “clean elections” bill introduced in the Senate in 
1956, a presidential election year. Presented by Senate Majority Leader 
Lyndon B. Johnson, the bill was co-sponsored by 84 other Senators, in- 
cluding Minority Leader William B. Knowland. This display of over- 
whelming bipartisan support appeared to insure passage of legislation on 
the subject. Appearances were deceiving, for neither that bill nor any 
related measure was even reported from committee. The Senate in subse- 
quent years has been somewhat more active, but the House of Representa- 
tives has been consistently inactive in this field. 

The continuous agitation for reform can be attributed generally to 
widespread public awareness of the need for regulation of campaign 
finances, and to equally widespread knowledge that the existing law 
amounts to little more than no law at all. The numerous loopholes in the 
law and the virtual absence of enforcement have created the state 
of ineffective regulation which prevails. Determining the primary cause 
for congressional inaction in so vital a field is somewhat more difficult. 
The underlying reasons for Congress’ failure to act can only be surmised, 
but it would appear that two reasons are dominant. Perhaps uppermost 
is the difficulty in drafting legislation which would prove fully effective 
for regulating federal campaign finances. In addition, it can be expected 
that politicians will be slow to make drastic alterations in a regulatory 
system under which they have conducted their own successful election 
campaigns. 

In this article, attention will be devoted to all major aspects of the regu- 
lation of campaign finances, with particular emphasis upon the Federal 
Corrupt Practices Act.? Congressional authority to regulate in this field 
and various attempts to exercise this authority will be surveyed. The 
on Staff member, The George Washington Law Review, B.S. 1955, University of 

1 S. 3308 84th Cong., 2d Sess. (1956). 


2 = Stat 1070 (1925) (codified in scattered sections of titles 2 and 18 U.S.C. 
(1958) ). 


[ 328] 





REGULATION OF CAMPAIGN FUNDS 329 


shortcomings of the existing federal law will be discussed in detail, as will 
specific bills which are characteristic of proposed approaches for legis- 
lative reform. Finally, a general framework for possible revision will be 
offered. 


Il. Hustory or FEDERAL REGULATION 


A. Constitutional Foundation. 


The Constitution contains no express provision relating to the regulation 
of campaign finances. Thus, whatever authority Congress has to regulate 
campaign finances in federal elections is derived from its implied powers. 

On the general subject of federal elections, the Constitution reserves 
to the states certain functions. The determination of qualifications of those 
who vote for United States Senators and Representatives* and the manner 
of appointing presidential and vice-presidential electors® are left to the 
states. The Constitution further provides in article I, section 4, that each 
state shall prescribe the “Times, Places and Manner of holding Elections 
for Senators and Representatives,” but section 4 also contains the pertinent 
directive that “Congress may at any time by Law make or alter such 
Regulations, except as to the Places of chusing Senators.” It is from 
this language in section 4 that Congress derives much of its authority to 
regulate federal campaign finances. 

Strengthening Congress’ jurisdictional position in this field is article I, 
section 8, clause 18, which directs Congress “to make all Laws which shall 
be necessary and proper” for executing its powers. Associating clause 18 
of section 8 with section 4, the Supreme Court in United States v. Classic® 
said that the former “leaves to the Congress the choice of means by which 
its constitutional powers are to be carried into execution.” 7 

In Ex parte Yarbrough,* involving a petition for a writ of habeas corpus 
on behalf of persons convicted of conspiracy to intimidate a citizen in the 
exercise of his right to vote at a congressional election, petitioners chal- 
lenged the validity of sections 5508 and 5520 of the Revised Statutes. These 
sections made a criminal offense any conspiracy to interfere in certain 
ways with a citizen’s exercise or enjoyment of any right or privilege 
secured to him by the Constitution and laws of the United States, and any 
conspiracy to prevent by force any citizen from exercising his lawful 
right to vote in an election for President, Vice President, or Member of 
Congress. While this case did not involve in any way the financing of a 

3U. S. Const. amend. XVII, clause 1. 

*U. S. Const. art. I, § 2. 

5 U.S. Const. art. 11, § 1. 

6 513 U.S. 299 (1941). 


7 Id. at 320. 
8110 U.S. 651 (1883). 
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federal election campaign, the Court, in sustaining the validity of the sec- 
tions in question, made a pertinent statement: 


If this government is anything more than a mere aggregation of 
delegated agents of other States and governments . . . it must have 
the power to protect the elections on which its existence depends 
from violence and corruption.® 


The Court thereafter asked rhetorically, “Can it be doubted that Con- 
gress can by law protect . . . the election itself from corruption and 
fraud?” 1° 


In Burroughs and Cannon v. United States,! the Court was confronted 
with a direct attack upon the constitutionality of the Federal Corrupt 
Practices Act insofar as it attempted to regulate political committees 
covered by the Act. In upholding the constitutionality of the Act, the 
Court relied heavily upon the rationale expressed in Ex Parte Yarbrough 
that Congress clearly had authority to protect federal elections from cor- 
ruption. Justice Sutherland wrote for the majority: 


[T]he choice of means to that end [protection of elections from cor- 
ruption] presents a question primarily addressed to the judgment of 
Congress. . . . Congress reached the conclusion that public disclosure 
of political contributions, together with the names of contributors 
and other details, would tend to prevent the corrupt use of money 
to affect elections. The verity of this conclusion reasonably cannot 
be denied.’” 


From an analysis of the relevant constitutional provisions and their 
interpretation by the Court, it is apparent that Congress has broad authority 
to regulate campaign finances in federal elections. While no cases have been 
adjudicated involving the provisions of the Federal Corrupt Practices Act 
which place ceilings on contributions and expenditures, it would seem 
that the rationale of the Burroughs case would be applicable to any con- 
stitutional question raised. 

Of course, in implementing its implied powers, Congress cannot estab- 
lish campaign finance regulations which would infringe upon the right of 
free speech guaranteed by the first amendment. It has been suggested 
that the provision of the Federal Corrupt Practices Act which prohibits 
any federal campaign expenditures and contributions by certain enter- 
prises and organizations violates the first amendment.’* Although the 

® Id. at 657-58. 

10 Id. at 661. 

11 290 U.S. 534 (1934). 

-48. 


12 Td. at 547 
13 See p. 341 infra. 
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courts have avoided passing upon the constitutionality of this provision, 
serious doubts surround it, as will be discussed later in detail. 


B. Nineteenth Century Regulation. 


Nineteenth century legislative activity was void of any attempt to 
regulate campaign finances. Despite congressional authority, it was not 
until the middle of the century that any federal law relating to the general 
subject of elections was passed. In 1842 a law requiring the election of 
Representatives by districts was enacted, marking the initial entry of 
the federal government into the field of elections. 

By passage of Reconstruction legislation in the 1870’s, Congress for the 
first time sought to deal with the problem of corruption in elections. The 
Enforcement Act of 1870'° and subsequent legislation’* proclaimed the 
illegality of several fraudulent election practices. While prohibited prac- 
tices covered a wide range, the statutes did not undertake to regulate cam- 
paign contributions and expenditures, a specific legislative area in which 
congressional action was still some years away. In 1875, the Supreme 
Court held these laws invalid as applied to municipal elections.'7 Subse- 
quently, their constitutionality with respect to elections of Members of 
Congress was upheld.’® These laws were shortlived, though, as Congress 
in 1894 repealed those portions of Reconstruction legislation relating 
specifically to elections.’® 


C. Early Twentieth Century Regulation. 


With the passage of the Tillman Act in 1907,° there was the dawn of 
a new era in the field of federal regulation of elections. It was the first 
federal law relating to campaign funds. From that point on, the regulation 
of campaign finances was emphasized. The Tillman Act prohibited na- 
tional banks and corporations organized by Congress from making con- 
tributions in connection with any election campaign, and prohibited any 
corporation from making contributions in connection with federal election 
campaigns. 

Continuing its newly placed emphasis upon campaign finances, Congress 
in 1910 passed the first law providing for the disclosure of campaign con- 
tributions and expenditures.*1 This comprehensive statute required inter- 


15 16 Stat. 140 (1870). 

16 Act of July 14, 1870, ch. 254, § 5, 16 Stat. 255; Act of June 10, 1872, ch. 414, 
17 Stat. 348. 

17 United States v. Reese, 92 U.S. 214 (1875). 

18 Ex parte Siebold, 100 U.S. 371 (1879); Ex parte Clarke, 100 U.S. 399 (1879); 
United States v. Gale, 109 U.S. 65 (1883). 

19 Act of Feb. 8, 1894, ch. 25, 28 Stat. 36. 

20 Act of Jan. 26, 1907, ch. 420, 34 Stat. 864. 

21 Act of June 25, 1910, ch. 392, 36 Stat. 822. 
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state political committees to submit to the Clerk of the House detailed 
reports of receipts and expenditures in connection with the election cam- 
paigns of congressional candidates. In addition, the statute required re- 
ports from all other persons or groups making political expenditures in 
excess of a specified amount. In 1911 this statute was amended to extend 
coverage to candidates for nomination, as well as for election, for Senator 
and Representative and to place expenditure ceilings on candidates.” The 
act, insofar as it attempted to regulate primaries, was later declared uncon- 
stitutional by the Supreme Court in Newberry v. United States. 


D. The Federal Corrupt Practices Act. 


Responding to growing agitation for election-law revision, Congress, in 
the presidential election year of 1924, added to a postal salary bill a separate 
title relating to campaign funds.* In vetoing that bill, President Coolidge 
indicated that he would have approved the title concerning campaign funds 
if it had been presented to him separately.*® 

Early the following year, Congress began consideration of a proposal 
for election-law reform similar to that which had been passed in 1924. 
During House debate on the issue, Representative Cable pointed out that 
the existing law regulating campaign practices was unconstitutional in part 
because of the Newberry decision and that the doubling of the number 
of eligible voters by the recent adoption of the nineteenth amendment 
necessitated an increase in candidates’ expenditure ceilings.2* Casting 
further doubt upon the existing law was an informal opinion given earlier 
by the Attorney General that provisions which related to the election of 
Senators were no longer binding because the method of election had been 
changed since the law was enacted.” 

On February 28, 1925, a postal salary bill, Title III of which was labeled 
“The Federal Corrupt Practices Act of 1925,” became law.** The new 
legislation altered the existing law relating to campaign funds in three 
significant ways: (1) only general elections were covered; primaries and 
conventions were not included; (2) statements of contributions and ex- 
penditures were required to be submitted more frequently; and (3) limi- 
tations upon the amount of expenditures by congressional candidates were 
made less rigid. 

With the exception of a single section, the Federal Corrupt Practices Act 


22 Act of Aug. 19, 1911, ch. 33, 37 Stat. 25. The expenditure ceilings for nomina- 
tion and election were $5000 for Representative and $10,000 for Senator. 

23 256 U.S. 232 (1921). 

24 H.R. 8954, 68th Cong., Ist Ring (1924). 

25 65 Cong. Rec. 11127-28 (1924). 

26 66 Cong. Rec. 3663 (1925). 

27 Pollock, Party Campaign Funds 206 (1926). After the adoption of the seventeenth 
amendment, United States Senators were no longer elected by state legislatures. 

28 43 Stat. 1070 (1925). 
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has not been amended materially since its passage. The revisions which 
have been made have been confined to the substance of the Tillman Act?® 
which was incorporated into the Federal Corrupt Practices Act at the 
latter’s enactment in 1925. The original Tillman Act provision, which 
prohibited contributions by corporations in federal election campaigns, 
was extended in 1943 to include labor organizations.*° In 1947, the 
prohibitions were further extended to include expenditures as well as 
contributions, and the restrictions were made applicable to campaigns 
for nomination as well as for general election campaigns.* 

In 1948, a division was made in the Federal Corrupt Practices Act. Cer- 
tain of the sections were enacted into positive law in Title 18, U. S. Code.*? 
The remaining sections, in Title 2, have not been enacted into positive law. 


E. Hatch Act Amendments. 


The Hatch Political Activities Act,’* designed primarily to prohibit 
political activity by federal employees and the use of relief funds for 
political purposes, was enacted in 1939, and has been amended several times. 
Significant from the standpoint of campaign finances are two provisions 
adopted in 1940 which (1) limit the amount individuals may contribute in 
connection with the nomination or election of candidates for federal of- 
fice,** and (2) establish ceilings on the campaign receipts and expenditures 
of interstate political committees.*® 


III. Existrnc Law on CAMPAIGN FINANCES 
A. Philosophy of the Law. 


The philosophy which underlies the existing law on campaign finances 
is that unregulated and undisclosed financing of political campaigns 
would lead to corrupt elections. This philosophy is clear from the legis- 
lative history of the Federal Corrupt Practices Act and from judicial 
interpretations of the Act. 


During House debate on the Federal Corrupt Practices Act, Representa- 
tive Cable, a leading reform proponent, stated: 


The purchase of power and influence either by a candidate, by means 
of large expenditures, or by individuals or interests by means of great 


29 Act of Jan. 26, 1907, ch. 420, 34 Stat. 864. 

30 War Labor Disputes Act, ‘ch. 144, 57 Stat. 167 (1943). This Act expired six 
months after the official cessation of hostilities. 

31 Labor Management Relations Act (Taft-Hartley Act) $ 304, 61 Stat. 159 (1947) 
(now 18 U.S.C. rs 610 (1958) ). 

32 18 U.S.C. §$ 597, 599, 602, 610 (1958). 

33 53 Stat. 1147 (1939). 

3418 U.S.C. vars (1958). The ceiling for individuals was set at $5,000 
during any calendar y: 


3518 U.S.C. § 609 “(1958). The ceiling for interstate political committees was set 
at $3,000,000 during any calendar year. 





THE GEORGE WASHINGTON LAW REVIEW 


contributions, reflects both upon our Government and on those from 
whom the power is derived. Not only should there be a limitation 
on expenditures, but there should also be prompt and proper publicity 
of contributions and expenditures.** 


Senator Heflin, during Senate debate on the Act, expressed colorfully 
the theory upon which the proposed legislation would rest. He urged 
action “to safeguard the ballot,” so that it “should not be left as a matter 
of barter, sale and traffic to the highest bidder.” *” 


B. Basic Statutory Provisions. 


The Federal Corrupt Practices Act, as amended, constitutes the major 
part of the existing law relating to campaign finances. In this analysis, 
three sections of that Act will not be considered as there is no major con- 
troversy concerning them. They deal generally with bribery offenses and 
solicitation of contributions from federal employees.** For the same reason, 
only those two sections*® of the Hatch Political Activities Act relating to 
limitations on campaign contributions and expenditures will be con- 
sidered.*° 


1. Limitations on Candidates. 


A candidate is defined in the Federal Corrupt Practices Act as one whose 
name is presented for election for the office of Senator, Representative, 
Delegate, or Resident Commissioner.*! A candidate for President or Vice 
President is not included in the definition. 

There is no federal limitation on the amount of funds a candidate may 
receive, but receipts must be reported.*? The federal law does impose a 
ceiling on a candidate’s own campaign expenditures, with the federal 
limitation subject to any lower ceiling established by state law.** The 
federal ceiling applies to a candidate’s campaign in a general or special 
election but does not apply to a primary election, or nominating conven- 
tion or caucus. 

A candidate may select either of two prescribed methods for establishing 
the federal ceiling on his campaign expenditures. A candidate for Senator 
may expend (1) up to $10,000, or (2) a sum obtained by multiplying 
three cents by the total number of votes cast at the last general election for 

36 66 Cong. Rec. 3664 (1925). 

37 Id. at 2630. 

38 18 U.S.C. §§ 597, 599, 602 (1958). 

39 18 U.S.C. $§ 608, 609 (1958). 

40 See appendix pp. 359-62 infra for full text of the pertinent provisions of the 
Corrupt Practices Act (exhibit 1) and the Hatch Act (exhibit 2). 

41 43 Stat. 1070 (1925), 2 U.S.C. § 241(b) 2h 


42 43 Stat. 1072 (1925), 2 U.S.C. $ 246 (19: 
43 43 Stat. 1074 (1925), 2 U.S.C. § 254 (1958). 
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that office, but not to exceed $25,000. For a candidate for Representative, 
Delegate, or Resident Commissioner, the ceiling is (1) $2,500, or (2) by 
following the same formula as for Senator, up to a maximum of $5,000.“ 
In calculating his ceiling, a candidate may exclude expenses for: any 
state fee charged candidates; his personal, traveling, and subsistence needs; 
stationery, postage, writing, or printing not for use on billboards or in 
newspapers; distributing letters, circulars, or posters; telegraph or telephone 
service;*® and proper legal expenses in contesting election results.** 


2. Limitations on Political Committees. 


During any calendar year a political committee cannot lawfully receive 
or expend more than $3,000,000.47 Included in the definition of a political 
committee are the national organizations of political parties and their ad- 
juncts, such as congressional and senatorial committees. Excluded from 
the definition are committees (other than branches of national committees) 
which operate solely within one state.*® 


3. Limitations on Individuals. 


An individual is prohibited from making contributions totaling more 
than $5,000 during a calendar year to, or for the benefit of, any candidate 
for nomination to a federal office, including the Presidency and Vice 
Presidency, or to any political organization in such a candidate’s behalf, 
or for the success of any national political party. This provision is ap- 
plicable to primaries and party conventions as well as to general and 
special elections. There is no limitation on amounts which may be con- 
tributed to or by state or local political organizations. 

Violations are punishable by a fine not exceeding $1,000, or imprison- 
ment not exceeding five years, or both.*® 


4. Limitations on National Banks, Corporations, and Labor Organizations. 


It is unlawful: (1) for any corporation whatever or any labor organiza- 
tion to make a contribution or expenditure in connection with the nomina- 
tion or election of candidates for federal office, including the Presidency 
and Vice Presidency; (2) for any national bank or corporation organized 
by authority of Congress to make a contribution or expenditure in con- 
nection with the nomination or election of candidates for any political 
office at any level; and (3) for any candidate, political committee, or any- 

44 43 Stat. 1073 (eee 2 U.S.C. $ ein (b) (1958). 

45 43 Stat. 1073 (1925), 2 U.S.C. § 248(c) (1958). 

46 43 Stat. 1074 le 2 U.S.C. $ 53 3 (1958). 

4718 U.S.C. § 609 (19 


58). 
48 18 U.S.C. § 591 (1958). 
4918 U.S.C. § 608(a) (1958). 
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one else to accept or receive such unlawful contributions as set forth above. 
Primaries, political conventions, and caucuses are included in the coverage. 


Violations of the above prohibitions by corporations and labor organiza- 
tions are punishable by fines not exceeding $5,000. Every officer or director 
of a corporation, or officer of a union, who consents to any unlawful con- 
tribution or expenditure, and any person who accepts or receives such 
unlawful campaign contributions, are subject to fines not exceeding $1,000, 
or imprisonment not exceeding one year, or both. For willful violations, 
punishment is by fine not exceeding $10,000, or imprisonment not exceed- 
ing two years, or both.*° 


5. Required Statements of Campaign Finances. 


Candidates for Senator, Representative, Delegate, and Commissioner, as 
defined above, are required to file verified statements of campaign receipts 
and expenditures between ten and fifteen days before a general or special 
election and again within thirty days after the election. Any receipts or 
expenditures connected with a primary election or a convention need not 
be reported. Statements must include an itemized account, identifying the 
source of each contribution received and the recipient of each expenditure 
made by the candidate. Senatorial candidates are required to submit their 
statements to the Secretary of the Senate. All other candidates are re- 
quired to submit theirs to the Clerk of the House. The statements become 
public records.®* 


The treasurers of political committees, as defined above, are required to 
file verified statements of receipts and expenditures with the Clerk of the 
House each year on January 1, and during the first ten days of three 
months, March, June, and September. In addition, verified statements must 
be filed with the Clerk of the House between the tenth and fifteenth days 
before and on the fifth day before a general election at which candidates 
are to be elected in more than one state. The cumulative statements must 
contain the total amounts of all contributions received and expenditures 
made during the calendar year. The statements must identify by name and 
address each person who contributed an aggregate amount of $100 or 
more and each person to whom expenditures in an aggregate amount 
of $10 or more were paid during the calendar year.*? 


Every other person who makes expenditures (other than by contribu- 
tion to a political committee) totaling $50 or more within a calendar year 
for the purpose of influencing, in two or more states, the election of can- 
didates is required to file with the Clerk of the House a verified itemized 


5018 U.S.C. § 610 (1958). 
51 43 Stat. 1072 (1925), 2 U.S.C. § 246 
52 43 Stat. 1071 (1925), 2 U.S.C. $§ 244 
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statement in the same manner as is required of a political committee 
treasurer.®* 


6. Penalties for Violations. 


Unless otherwise specified above, violations are punishable by fines not 
exceeding $1,000, or imprisonment not exceeding one year, or both. For 
willful violations, maximum penalties are fines not exceeding $10,000 and 
imprisonment not exceeding two years. 


IV. InapEequacy or Existinc LAw 


Perhaps no major national law with so many loopholes and so little 
enforcement has survived as long as have the election finance statutes. 
Evasion in spirit, if not in letter, has long been the rule. Apparent violators 
have seldom been bothered with legal proceedings. 


The Federal Corrupt Practices Act, as amended, and the applicable 
sections of the Hatch Political Activities Act, as amended, seek to regulate 
federal election finances by: (1) limiting contributions and expenditures; 
(2) placing prohibitions on national banks, corporations, and labor unions; 
and (3) publicizing the contents of required financial reports. In all of 
these areas the statutes have been ineffective. At the conclusion of the most 
comprehensive analysis of federal campaign finances ever undertaken by 
a congressional unit, a Senate subcommittee reported in 1957: 


While it may be conceded that high campaign costs are one of the 
essential facts of the American way of life, the existence on the statute 
books of Federal laws, the object of which is to curb spending in 
political campaigns but fail miserably to do so, can serve only to 
demoralize the political climate and breed contempt for existing 
law.® 


The most common general criticism of federal election finance statutes 
concerns their obsolescence. The late Senator Hennings, former Chairman 
of the Senate Privileges and Elections Subcommittee, described the Federal 
Corrupt Practices Act as “obsolete as the brass-bound Ford . . . as un- 
workable, as unmanageable, and as out of date as most of the other products: 
of that period.” ° While obsolescence appears to be a valid charge, there 
is little evidence that the statutes in question were at all effective before they 
became obsolete. 


53 43 Stat. 1072 (1925), 2 U.S.C. § 245 (1958). 

54 43 Stat. 1074 (1925), 2 U.S.C. § 252 (1958). 

55 Report of Subcommittee on Privileges and Elections of the Senate Committee 
on Rules and Administration, 85th Cong., Ist Sess., 1956 General Elections Campaigns 
3 (Comm. Print 1957) [hereinafter cited as 1957 Report]. 

56 106 Cong. Rec. 391 (1960). 
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A. Limitations on Contributions and Expenditures. 


1. Ceilings on Candidates. 


In a period of costly campaigning, maximum federal ceilings of $25,000 
on expenditures for candidates for Senator and $5,000 on candidates for 
Representative may appear at first glance to be unduly restrictive;*’ more- 
over, the ceilings imposed by state law often are much lower. Montana, 
for example, limits the expenditures of a candidate for Senator to $2,250.58 
However, these financial limitations on candidates have not proved to be 
insurmountable. In many states, victory in a primary election is tantamount 
to election. As the federal ceilings are not applicable to primaries, candi- 
dates in “one-party” states generally find that ceilings are no hindrance. 
Such a candidate may spend tens of thousands of dollars in the primary 
election but feel little need to spend excessively in the general election when 
his victory is virtually assured. 

Also, because of the wide range of excludable expenses, a candidate’s 
actual campaign expenses can lawfully exceed the prescribed federal ceiling. 
Such expensive campaign items as postage, telephone service, and most 
printing are not included in determining allowable expenditures. 


In view of acceptable campaign practices, candidates need not be overly 
concerned with determining which expenses are to be included in their 
personal reports. In actual practice, most funds in a campaign are not spent 
directly by the candidate himself, to whom the ceiling applies, but by 
campaign committees in his behalf. Funds expended by most such com- 
mittees are not chargeable to that candidate’s ceiling. Primarily because 
of this fact, the federal limitations on congressional candidates have been 
termed “meaningless” by a Senate subcommittee. 


In 1945, a Senate committee reported that the federal ceilings on con- 
gressional candidates, which were determined by conditions in 1925, had 
“not been adjusted to conform to present-day economic and political con- 
ditions.” *! Since then, the advent of the expensive campaign medium of 
television and the decline in the buying power of the dollar have combined 
to make the ceilings even more unrealistic. 


Candidates for the two highest political offices in the nation escape any 
personal financial limitations. No ceilings of any kind are applicable to can- 
didates for President and Vice President; they are at liberty to spend all the 
funds to which they have access. 


57 43 Stat. 1073 (1925), 2 U.S.C. § ZO(a) (b) (1958). 

58 Mont. Rev. Stat. § 94-1 Se =~. erally S. Doc. No. 102, 86th Cong., 
2d Sess. 15-113 (1960) for an ividual state election laws. 

59 43 Stat. 1073 : eat 2U. Sc § Be) (1958). 

60 1957 R 

61S. Rep. Nori 101, 79th Cong., Ist Sess. 82 (1945). 
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2. Ceilings on Political Committees. 


There is still some question whether the federal ceiling of $3,000,000 
per year imposed upon national political committees® was intended to limit 
over-all expenditures in federal elections. The legislative history fails to 
clarify the point as there was no debate in either the Senate or the House. 
The result has been the adoption of the liberal interpretation that no one 
interstate political committee can lawfully receive or spend more than 
$3,000,000 in a calendar year in federal election campaigns. There have 
been no judicial decisions on this point. 

“If it [the $3,000,000 ceiling] was intended to limit the over-all expendi- 
ture of funds in a Federal campaign,” a Senate committee observed five 
years after the adoption of the provision, “it has completely failed.” * No 
apparent attempt has been made to curb campaign expenses. On the con- 
trary, there has been a steady rise in expenses, and the 1960 campaigns 
reportedly were the costliest ever. A study by the Brookings Institution 
shows that a record amount of $25,000,000 was spent at the national level 
in the 1960 presidential campaign. It is estimated that $175,000,000 was 
expended on all political campaigns at all levels during that year.™ 

Television time, a major item of expense in modern campaigning, was 
not available when the federal ceiling of $3,000,000 was established in 
1940. But even without this particular expenditure, at least one of the 
national party committees was reported to have exceeded the limitation 
the very first year. Today’s reliance upon the expensive medium of tele- 
vision in campaigning—virtually a necessity—demonstrates further the un- 
reasonableness of the ceiling. In 1956, more than $5,000,000 was spent for 
television time by the two major political parties in connection with federal 
election campaigns. 

Imposition of a financial ceiling on each interstate political committee 
has led to the creation of numerous committees. A former chairman of the 
Republican National Committee testified: 


It is perfectly ridiculous in both parties, but we have had to set up 
other committees because of the unrealistic statutory limitation of 
$3 million. 

Now, we have a Republican Con ional Campaign Committee, 
and the Senatorial Campaign Conninatee. In the Democratic Party, 
they have the same thing and that gives you $9 million. 

Then, in addition to that, we both have to set up special com- 


62 18 U.S.C. $ 609 (1958). 

63 S. Rep. No. 101, 79th Cong., Ist Sess. 82 (1945). 

64 See Washington Post, Oct. 8, 1961, § A, p. 4, col. 1. 

65 Hearings on S. 636 Before the Subcommittee on Privileges and Elections of the. 
Senate Committee on Rules and Administration, 84th Cong., Ist Sess. 32 (1955) 
[hereinafter cited as 1955 Hearings]. 

66 1957 Report 9. 
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mittees. You can call them television committees or volunteers or 
citizens or something else.®7 


The chairman of the Democratic National Committee confirmed the 
awkward procedure.®8 


As the ceiling applies also to receipts, permanent national committees 
often find that they must direct some of the contributions they could 
expect to receive to the various temporary committees so that no one 
committee exceeds the prescribed ceiling. The various state and local 
committees are not subject to any federal limitation.” 

By creation of additional committees a diffusion of responsibility 
for the conduct of national campaigns has resulted. Under present condi- 
tions, full responsibility for the financial aspects of a national campaign no 
longer rests with the permanent, continuing organ of a political party, its 
national committee, or upon the candidates themselves. 


3. Ceilings on Individuals. 


The brief legislative history of the provision imposing a $5,000 ceiling 
on contributors indicates an intention to curb large campaign gifts.”° 
However, the provision was loosely drafted and has been interpreted so 
as to permit a contributor to make as many $5,000 gifts as he wishes so 


long as each is tendered to a different candidate or committee.” This is 
another provision of the Act which has escaped litigation. Specifically 
exempt from the individual limitation are contributors to state or local 
committees." Consequently, the sky is the legal limit for a wealthy indi- 
vidual who wishes to contribute to a favorite candidate or party and takes 
the small amount of time necessary to distribute his gifts lawfully. 


If a generous contributor does not wish to contribute to several com- 
mittees but, instead, to one national committee, he is able to avoid the 
limitation by making contributions in the names of other members of his 
family. Minors have been listed as major contributors.”* An analysis of 
the reported contributions of twelve selected family groups disclosed that 
the families contributed a total of $1,153,735 during the 1956 national 
general election campaigns. Two families’ contributions exceeded $200,000 


67 Hearings on S. 227, S. 604, S. 1555, and S. 1623 Before the Subcommittee on 
Privileges and Elections, Senate Committee on Rules and Administration, 87th Cong., 


Ist Sess. : 127 (1961) (remarks of Senator Morton) [hereinafter cited as 1961 
Hearings 

68 Id at 192 (remarks of John M. Bailey). 

69 18 U.S.C. $ 591 (1958). 

70 See 86 Cong. ee 2720 (1940) (remarks of Senator Bankhead). 

71 1961 Hearings 

7218 U.S.C. $ CoB Ca) (1958). 

73 1955 Hearings 40. Senator Hennings referred to “little 2- or 3-year-old babies 
listed as contributors by some of the large, exceedingly well-to-do families in this 
country.” 
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each and those of three other families exceeded $100,000 each, all to 
the same political party. Among the individuals reporting contribu- 
tions of $5,000 or more, the largest total amount contributed by one 
person was $7 3,164.74 


B. Activities by National Banks, Corporations, and Labor Unions. 


The legislative history of the provision which prohibits corporate 
financial participation in federal election campaigns and similar activities 
by national banks in any election campaign reflects an intention to curb 
large financial gifts and prevent money belonging to stockholders from 
being misdirected from its legitimate business use.” The same underlying 
rationale is applicable to the ban on direct labor union contributions and 
expenditures in federal election campaigns.*® 

Doubt lingers concerning the constitutionality of section 610, contain- 
ing the prohibition against national banks, corporations, and labor 
organizations.** The Supreme Court has avoided meeting the constitu- 
tional issue directly, but approached the question in United States v. 
CIO,’® where a union had been indicted for endorsing a congressional 
candidate in its own publication. Four members of the Court said the 
provision was contrary to the first amendment. The five-member ma- 
jority declined to reach the constitutional issue since the indictment was 
technically insufficient, but did express some doubt as to the provision’s 
constitutionality. Commenting on this and another decision, a House 
committee noted, “Just where these decisions leave labor unions and 
corporations in the terms of the permissible extent of their political 
participation is extremely indefinite.” ® 

Confronted with the illegality of participating in political activities 
directly, corporations and unions have managed to take indirect routes 
with success. A Senate subcommittee reported that there appears to be 
“a wide area of permissible activity” which can be lawfully undertaken 
by corporations and unions in federal election campaigns.*® 


74 1957 Report 12. 


75 Hearings Before the House Committee on Election of President, Vice-President, 
and Representatives on Bills in Reference to Contributions to Political Committees in 
Presidential and Other Campaigns, 59th Cong., Ist Sess. 76 (1906) (Remarks of 
Representative Williams). 

76 Hearings Before a Subcommittee of the House Committee on Labor on H.R. 
804 and H.R. 1483, 78th Cong., Ist Sess. 1-4 (1943). 

7718 U.S.C. $ 610 (1958). However, in International Ass’n of Machinists v. 
Street, 367 U.S. 740, 773 (1961), plaintiffs, who were union members, apparently 
thought that section 610 was dead and thus did not raise the issue. The complaint 
sinant that substantial amounts of union funds were being used to finance the 

com page of candidates ee plaintiff union members opposed. 

33 


79 H.R. Rep. No. Ne, 85th Cong., 2d Sess. 58 (1959). The other decision to 
which reference was made was United States v. Painters Local 481, 172 F.2d 854 
(2d Cir. 1949). 
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1. The Ban on Corporate Funds. 


The uncoerced private contributions and expenditures of corporate 
officials and employees in connection with federal election compaigns 
are not unlawful, and any attempt to prohibit them would probably 
be in conflict with the first amendment. Officers and directors of large 
corporations are among the most generous political contributors.** 


The law provides that the direct expenditures which corporations 
are prohibited from making include anything of value,** but the extent 
to which a corporation can make indirect expenditures within the mean- 
ing of the law is an unsettled question. A difficult area for determina- 
tion involves institutional advertisements sponsored by corporations. A 
Senate subcommittee noted instances of such advertisements as being 
“either clearly political in nature or with definite political implications,” 
presumably outside the law.® 


There are other means by which corporate money can find its way into 
campaigns. Dr. Alexander Heard, chairman of the President’s newly 
established Commission on Campaign Costs, has related a few of the 
practices which have come to his attention: 


(1) Some trade associations, supported financially by their corporate 
members, purchase tickets to fund-raising political dinners. 
(2) Public relations firms place advertisements in their own names in 


fund-raising political publications, the cost of which is ultimately borne 
by a corporate client. 


(3) Some corporations provide political candidates with supplies 
and services, such as use of a corporation’s postage meter, a company 
airplane, hotel suites, and the loan of paid corporate personnel for as- 
sistance during a campaign. 

(4) Corporate employees are given the use of expense accounts or paid 
bonuses with the understanding that political contributions are to be 
made therefrom.** 


It would appear that such practices violate at least the spirit of the 
law. Their very nature, though, complicates any enforcement that 
might be undertaken. No corporation has ever been indicted under 
section 610.% 


811957 Report exhibit 25. This exhibit contains a listing of 1956 political con- 
tributions of $500 and over. by officials of the 225 largest corporations. 

82 18 U.S.C. § 591 (1958). 

83 1957 Report 16. 

84 Hearings Before the Subcommittee on Privileges and Elections of the Senate 
Committee on Rules and Administration on 1956 Presidential and Senatorial Campaign 
Contributions and Practices, 84th Cong., 2d Sess. 242-43 (1956) [hereinafter cited 
as 1956 Hearings]. 

85 See generally Norton-Taylor, How to Give Money to Politicians, Fortune, May 
1956, p. 113, for a discussion of political contributions by businessmen. 
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2. The Ban on National Bank Activity. 


Since national banks are customarily corporate entities, the above 
statements regarding the activities of corporations are applicable also 
to national banks. Further mention need only be made of banks’ lending 
activities. 

Since a loan is included within the definition of a contribution,®*® it 
would seem elementary that a national bank or any other type of in- 
corporated banking institution could not legally make loans in connec- 
tion with primary or general election campaigns for federal office. It 
is common knowledge that such loans are made.** A Senate subcommittee 
has observed that the volume and frequency of loans for political purposes 
indicates either ignorance of the law or an unfounded belief that banks 
may make such loans if they are in the normal course of business.** 


3. The Ban on Labor Union Funds. 


Labor unions are on the same legal basis as corporations with re- 
spect to the prohibition of contributions and expenditures in primary 
and general election campaigns for federal office.*® But unions still 
engage in extensive activity in the political field, usually through educa- 
tion committees, financed largely by union funds, and political action 
committees, financed by individual members’ contributions. The follow- 
ing exchange between Senator Goldwater and James McDevitt, co- 
director of the AFL-CIO Committee on Political Education (COPE), 
gives an insight into political education activities by unions: 


SENATOR GOLDWATER. In other words, what is the policy 
under which you operate whereby you separate political education 
from political campaigning? 

MR. McDEVITT. I will give you my version of that, Senator. 

Let’s take the educational activities. It is our feeling that we are 
within the law, within the very wording of the act itself, when 
we confine ourselves to educational activities where we go out 
and seek the membership of our organizations and others to have 
them register, so that they are qualified to vote. 

Secondly, that we provide them material on the issues of the day 
so they will come to understand what these particular bills that 
have been introduced in Congress and in the Senate would do if 
they were adopted. 

Thirdly, we urge them to study them well, and when they go in 


86 18 U.S.C. § 591 (1958). 

87 See 1957 Report 64-65 for an illustrative list of loans to candidates and campaign 
committees by banks. 

88 Td. at 16. 

89 18 U.S.C. § 610 (1958). 
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the polling booth to vote, to vote in accordance with what they 
think is in the best interests of their families. That we construe to 
be strictly educational work. 

We conduct forums during the course of the year. We explain 
to audiences how elections are conducted, how to organize regis- 
tration teams, and how to get out the vote on election day, the 
techniques that should be employed. That we consider to be 
purely educational. ... 

SENATOR GOLDWATER. . . . Up to this point, the money 
that you use for education comes out of the general fund? 

MR. McDEVITT. It may come out of the general fund of the 
union, or it may be a contribution from some good-thinking in- 
dividual. 

SENATOR GOLDWATER. But on the whole, it comes out 
of the general fund? 

MR. McDEVITT. On the whole, it comes from trade-union 
treasuries, that is true.®° 


Thereafter, Mr. McDevitt testified that union activities in behalf of 
union-endorsed candidates are financed solely by a separate political 
fund formed by voluntary contributions of union members.* 

Controversy surrounds the activities of union education committees 
principally because what constitutes “political activity” has never been 
fully defined. Confining his minority views in a Senate subcommittee 
report to comments on labor’s political activities, Senator Curtis was 
critical of organizations “which define their activities as ‘educational’ 
or ‘political’ according to their private convenience.” * 

Even attempts to curb the direct use of union funds for a wide range 
of partisan political activities have met with little success in the courts. 
Union activities which have been the subjects of dismissed indictments in- 
clude the endorsement of a candidate by a union newspaper,®* pay- 
ment of campaign workers,** and the purchase of radio time and news- 
paper advertising space to support congressional candidates.® 

Nine years after disposing of United States v. CIO, the Supreme 
Court was presented with another opportunity to rule upon section 610.” 
Once again the Court declined to consider its constitutionality. It did 
rule that the indictment, charging a union with having used union dues 
to sponsor television broadcasts to influence a congressional election, 

90 1956 Hearings 309. 

91 Tid. 

92 1957 Report 26. 

93 United States v. CIO, 335 U.S. 106 (1948). 

94 United States v. Construction & General Laborers Local 264, 101 F. Supp. 869 
(W.D. Mo. 1951). 

95 United States v. Painters Local 481, 172 F.2d 854 (2d Cir. 1949). 


96 335 U.S. 106 (1948). 
97 United States v. International Union, UAW, 352 U.S. 567 (1957). 
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stated a violation. In sustaining the indictment, the Court distinguished 
the C/O case on the grounds that the union newspaper in that case 
was a communication only to union members, and that section 610 
was intended only to prohibit the use of corporate or union funds 
to influence the general public. Three justices dissented, concluding that 
section 610 was in violation of the first amendment. The case was re- 
manded to the district court for trial, after which the defendant was 
acquitted.®* 


C. The Ineffectiveness of Public Disclosure. 


Public disclosure, a necessary element in effective regulation of 
campaign financing, has not been successful. The failure can be traced 
to: (1) technical deficiencies, and (2) the narrowness of the scope of 
existing law. 


1. Technical Deficiencies. 


The statute instructs candidates,® political committees, and other 
individuals’? what to report but offers no guidance as to the form 
in which the information should be submitted. The lack of uniformity in 
the reports naturally prevents effective publicity of their contents. After 
observing reports which had been filed, a Senate subcommittee in 1945 
complained of “a decided lack of uniformity, leading to confusion and 
indigestibility for the publicity purpose underlying the Federal Corrupt 
Practices Act.” 1°? Because no two reports are exactly alike, it is a monu- 
mental task to ascertain the correct figures even if there are no mathe- 
matical errors in the contents. Furthermore, the law makes no provision 
for insuring the accuracy of the required reports. The Secretary of 
the Senate has developed a form for reporting receipts and expenditures,1 
but since only senatorial candidates file with him, the large majority 
of required reports adhere to no specific form. 


Contributing further to the difficulty of analyzing reports are the 
proportions which many of them assume. The requirement that political 
committees itemize all contributions of $100 or more and all expenditures 
of $10 or more’ creates a situation in which it is possible for a single 
committee report to contain detailed information on 30,000 separate con- 
tributions and 300,000 separate expense outlays, and still be within the 


98 See generally Stafford, The Federal Corrupt Practices Act, A Brief History 
with Comment, 16 Bus. Law. 702 (1961), for further comment on section 610. 

99 43 Stat. 1072 (1925), 2 U.S.C. $ 246 (1958). 

100 43 Stat. 1071 (1925), 2 U.S.C. § 244 (1958). 

101 43 Stat. 1072 (1925), 2 U.S.C. § 245 (1958). 

102 S. Rep. No. 101, 79th Cong., Ist Sess. 77 (1945). 

103 Td. at 78. 
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prescribed $3,000,000 ceiling. Reports of large national committees are 
necessarily lengthy. The $10 and $100 cutoffs, particularly the former, 
are much too low and greatly hinder publicity efforts. 

The mass of reports filed with the Clerk of the House and the 
Secretary of the Senate must be kept available for public inspection for 
two years.'% While members of the press have relatively easy access 
to the reports, publicity efforts are further hindered by the excessive time 
that is needed to review the contents of desired reports, and the absence 
of facilities for mechanical duplication. There is no provision in the law 
requiring that the Clerk of the House and the Secretary of the Senate 
permit reproduction of the reports in their custody. Even Senate com- 
mittees find they are unable to have photostatic copies made of reports 
submitted to the Clerk of the House without special permission from 
the Speaker of the House.’ 

Because of the various inadequacies, it has been found that the reports 
which are filed simply lie in relative obscurity, thereby defeating the real 
purpose of public disclosure.1 


2. The Narrow Scope of Coverage. 


Even if reporting and publicity deficiencies could be overcome, an 
accurate picture of funds contributed and spent in federal election 
campaigns could not be ascertained under present law. State and local 
political committees, many of which handle large sums in federal election 
campaigns, are specifically exempt from filing reports.’ As mentioned 
earlier, business associations and labor organizations which engage in 
political activities—short of direct financial assistance to candidates for 
federal office—are not considered to be within the definition of “political 
committees,” and thus have no federal reporting requirement. As pre- 
viously noted, presidential and vice-presidential candidates are not re- 
quired to make an accounting of their funds. Because of these exceptions, 
full disclosure of federal campaign finances cannot be achieved under 
existing law. 

No doubt there are instances of out-of-pocket contributions and ex- 
penditures which are never listed in required reports. The frequency of 
such transactions cannot be determined, and this is one problem which 
cannot be fully solved by legislation. 


D. The Lack of Enforcement. 


Deficiencies in any statute tend to thwart attempts to enforce it. 


105 43 Stat. 1072 (1925), 2 U.S.C. § 247(c) (1958). 
106 S. Rep. No. 871, 87th Cong., Ist Sess. 5 (1961). 
107 1957 Report 3. 

108 43 Stat. 1070 (1925), 2 U.S.C. § 241(c) (1958). 
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Insofar as the federal law on campaign finances is concerned, attempts 
to insure compliance and punish violators have been practically non- 
existent. The laxity in enforcement can be attributed mainly to the 

or draftsmanship and the lack of enforcement provisions within the 
law. Relatively few cases involving federal campaign finance provisions 
have been litigated. The major cases involving section 610, all of which 
involved union activities, have been cited already. Since passage of 
the Federal Corrupt Practices Act, there have been no reported cases be- 
fore the courts involving the ceilings imposed on candidates, political 
committees, and other individuals. Cases relating to all other provisions 
have been infrequent. 

The Department of Justice has been confronted with almost insur- 
mountable obstacles in attempting to enforce the existing statutes. An 
Assistant Attorney General, in a reference to campaign finance laws, said, 
“The Department finds itself in the difficult position of being expected 
and in fact required to enforce Federal criminal statutes which are in 
some instances at best very inadequate.” 140 

A serious shortcoming of the law is that no public official is charged 
with the responsibility of compelling the submission of reports required 
by the law, of examining them, and of reporting apparent violations to 
the Department of Justice. The Clerk of the House and the Secretary 
of the Senate serve merely as custodians of reports which are filed. 


These two officials are responsible only for receiving the reports, pre- 
serving them for two years, and making them available for public 
inspection.1"! As a result, the officials best situated for discovering viola- 
tions are not vested with that responsibility. 


V. APPROACHES OF ProposEeD REMEDIAL LEGISLATION 


No conscientious citizen can derive satisfaction from the current 
state of federal statutes relating to campaign funds. Indeed, there is 
substantial agreement that some type of reform is needed. Six bills on 
the subject were introduced in 1961 in the Senate,!? and four in the 
House.* But there are widely differing views as to the proper ap- 
proach for revision. 

The approaches fall into two broad categories: (1) revision within the 
framework of the present law, with some modifications; and (2) direct 
and/or indirect government subsidization of federal election campaigns. 
Bills presently pending before Congress which are representative of each 
of these approaches are analyzed below. 

109 See cases cited notes 93-97 supra. 

110 1955 Hearings 198 (remarks of Warren Olney III). 

111 43 Stat. 1072 (1925), 2 U.S.C. § 247 (1958). 


112 S. 2426, S. 2080, S. 1623, S. 1555, S. 604, S. 227, 87th Cong., 1st Sess. (1961). 
113 H.R. 9255, H.R. 2501, H.R. 2396, H.R. 33, 87th Cong., Ist Sess. (1961). 
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A. S. 2426: Revision within the Framework of the Present Law. 


On September 15, 1961, the Senate passed by voice vote S. 2426, which 
would provide certain modifications within the existing framework of the 
law on campaign finances.'* 


1. Provisions of S. 2426. 


The major changes which this bill would make in existing law are: 

(1) An increase of the ceiling on national political committees to an 
amount obtained by multiplying twenty cents by the largest number of 
persons casting votes for all candidates for the office of presidential 
elector in any one of the last three elections." 

(2) An increase of the ceiling for a candidate for Senator or Repre- 
sentative at large to either $50,000 or an amount obtained by multiplying 
twenty cents by the total number of votes, not to exceed one million, 
which were cast at the last general election for that office, plus an 
amount obtained by multiplying ten cents by all such votes in excess of 
one million. An alternate formula would permit the substitution of the 
number of persons registered to vote for the particular office in lieu of 
the number of votes cast in the last general election.1!® 

(3) An increase in the ceiling for a candidate for Representative or 
Resident Commissioner to $12,500, or to a larger amount by use of 
the above formula.!!7 

(4) An increase to $100 in the minimum expenditure which must 
be itemized in reports filed by political committees.11® 

(5) A requirement that political committees and candidates file copies 
of their financial reports with the secretary of state of their respective 
states in addition to the other filing requirements under the present law.1® 

(6) An increase to $500 in the minimum amount reportable by in- 
dividuals who make an expenditure or contribution, other than to a 
political committee, for influencing a federal election in two or more 
states,120 

(7) A reduction from six to four in the number of financial reports 
required of political committees in election years and from four to 
two in non-election years.!*1 

(8) A requirement that more specific information be included in 


114 107 Cong. Rec. 18478 (daily ed. Sept. 15, 1961). 

115S, 2426, 87th Cong., Ist Sess. $§ 303 (1961) [hereinafter cited as S. 2426]. 
116 S. 2426 § 208. 

117 Tbid. 

118 S. 2426 § 202(a) (2). 

119 S. 2426 §§ 202(a), 204(a). 

120 S. 2426 $ 203. 

121 S. 2426 § 202(a). 
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political committee reports, especially with respect to transactions in- 
volving the transfer of funds between committees and candidates.'*? 

(9) A requirement that all recipients of reports permit their duplica- 
tion at the expense of the person so requesting,’** and a requirement 
that the Clerk of the House and the Secretary of the Senate prescribe 
forms for the reports which they are designated to receive.'* 


2. Constructive Features of S. 2426. 


While S. 2426 is not as comprehensive as a similar bill passed by the 
Senate in 1960,'%° it incorporates several constructive features. Especially 
significant are its provisions for facilitating the availability of informa- 
tion on campaign financing. By requiring candidates, political com- 
mittees, and other individuals to submit copies of reports already re- 
quired to their secretary of state, the publicity aspect which is so im- 
portant for effective regulation would be advanced immeasurably. For 
the first time, information on campaign funds would be available at the 
local level. The provision permitting the mechanical copying of reports 
would also expedite press publicity. 

More uniformity could be expected from implementation of the re- 
quirement that the Clerk of the House and the Secretary of the Senate 
prescribe adequate forms. Duplicate reporting of funds would be 
greatly reduced by the inclusion of information on the transfer of funds 


between committees and candidates. Under present economic circum- 
stances, the increase in minimum reportable funds is realistic and would 
reduce the length of reports. 


3. Shortcomings of S. 2426. 


The higher ceilings upon expenditures by national committees and 
congressional candidates were not debated in the Senate. Senator Cannon, 
floor manager for S. 2426, mentioned the “more realistic limitations on 
spending.” 126 Upon examination, the new ceilings appear overly gener- 
ous, even in comparison with modern economic conditions, if the re- 
tention of some practical limitation is intended. Based upon the pre- 
scribed formula, a candidate for Senator in the more populous states 
would be allowed to receive and spend in excess of $500,000 in his 
campaign in addition to whatever funds his supporting political com- 
mittees might handle. On the basis of the 1960 general elections, national 
political committees would be allowed to receive and disburse about 
$14,000,000.127 As noted by the Senate committee report, the law would 


122 Tid. 


123 S. 2426 §§ 206(4), 207(5). 
124 S. 2426 § 204(a) 

125 S. 2436, 86th ee 1st Sess. (1959). 

126 107 Cong. Rec. 18286 (daily ed. Sept. 14, 1961). 

127 Td. at 18285. This was an estimate made by Senator Cannon. 
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not preclude the establishment of new committees whenever existing 
committees reached the permissible limits.’ Thus, the increase in the 
ceiling would amount to little more than an exercise in bookkeeping 
with no real attempt to curb campaign expenses. 

By eliminating two of the political committee reports now required in 
election years, there would be an absence of required reporting be- 
tween July 1 and ten days preceding an election, a period during which 
most contributions are collected and a large percentage of funds ex- 
pended. News media and opponents would have less, perhaps insufficient, 
time to publicize before an election any irregularities and suspicious 
entries contained in the reports. 


4. Areas Not Covered by S. 2426. 


While the enactment of S. 2426 would undoubtedly promote some 
order in the regulation of election finances, there are certain important 
areas which would remain unregulated: 

(1) The bill would not cover primary election campaigns. Where 
there is no federal regulation of funds in primaries, there is, in reality, 
no regulation in those states where nomination is tantamount to election. 
Constitutional doubts about federal regulation of primaries were removed 
by United States v. Classic in 1941.18 An amendment to S. 2426 to in- 
clude the coverage of primaries was defeated by the Senate, 44 to 30.190 
Five bills which are presently pending propose such coverage.!*4 

(2) The Senate-passed bill would not limit the aggregate amount which 
any one individual could contribute. If the theory that contributors of 
excessive amounts would be likely to have undue influence over a success- 
ful candidate is valid, it is submitted that a reasonable limitation on one’s 
aggregate contributions on behalf of candidates for federal office would 
be feasible. The Senate rejected by voice vote a proposed amendment to 
S. 2426 to place a ceiling of $20,000 per year on over-all individual con- 
tributions."*? Four pending bills would provide limitations on the ag- 
gregate amount one individual could contribute in federal election 
campaigns.183 

(3) S. 2426 would not extend contribution and expenditure ceilings and 
reporting requirements to candidates for President and Vice President. 
It is difficult to find justification for applying one standard of political 
morality to a congressional candidate and no standard at all to a candidate 
for the Presidency. 

(4) S. 2426 would not cover the activities of local and state political 

128 S. Rep. No. 871, a Cong., Ist Sess. 13 (1961). 

129 313 U.S. 299 (194 

180 107 Cong. Rec. 18476 (daily ed. Sept. 15, 1961). 

181 S. 2080, S. 1623, S. 604, HR. H.R. 33, 87th Cong., Ist Sess. (1961). 


2396, 
132 107 Cong. Rec. 18477 (daily ed. Sept. 15, 1961). 
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committees engaged in furthering the campaigns of candidates for federal 
office. Some of these committees collect and spend sizable sums. A 
pending bill introduced by Senator Gore would be applicable to all 
but small-scale intrastate committees, and would impose upon the 
candidate himself the responsibility for all expenditures made in his 
behalf by committees supporting his candidacy.'** 

(5) Enactment of S. 2426 would not promote stricter enforcement. 
The Clerk of the House and the Secretary of the Senate would retain their 
status as mere custodians of records without further provision for 
vesting anyone with the responsibility for detecting and reporting 
violations. A pending bill introduced by Senator Proxmire proposes the 
establishment of a Registry of Election Finance for receiving, sum- 
marizing, publishing, and distributing reports and for reporting ap- 
parent violations.'*° 

(6) The Senate-passed bill does not undertake to clarify the cloudy 
area associated with corporate and union political activities. 


B. The Government Subsidization Approach. 


Although subsidization of national election campaigns would represent 
a novel approach, proposals that such a course be pursued have been 
advanced for many years. One of the first prominent proponents of 
federal campaign subsidies was President Theodore Roosevelt.'** In 
later years the most active proponent in Congress was the late Senator 
Richard Neuberger. He developed the proposed legislation re-introduced 
in the 87th Congress by his widow, who succeeded him in the Senate.187 
More recently, President Kennedy has offered support for a subsidiza- 
tion approach, stating at a news conference on May 5, 1961: 


I wish and I hope that before we get into another presidential 
campaign that we can work out some system by which the major 
burdens of presidential campaigns on both sides would be sustained 
by the national Government, as suggested by Theodore Roosevelt, 
as suggested by Senator Neuberger—Dick Neuberger—when he 
was here . . .. | would support that strongly if the Congress would 
move in that direction."** 


A potential hurdle to a government subsidization approach is the 
question of whether it is desirable for the federal government to dis- 
burse funds to assist candidates aspiring to federal office. The answer 


134 S. 1623, 87th Cong., 1st Sess. $$ te, perce st) (1961). 
185 S. 2080, 87th Cong., Ist Sess. § 301 (1961). 
186 14 Bureau of National Literature, A Compilation of the Messages and Papers of 
the Presidents 7105-06 (1928). 
1837S, 1555, 87th Cong., Ist Sess. (1961) [hereinafter cited as S. 1555]. 
138 N. Y. Times, May 6, 1961, p. 14, col. 4. 
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would seem to depend in large part upon one’s philosophy of govern- 
ment.18® 


1. Provisions of the Neuberger Bill. 


The bill introduced by Senator Neuberger, S. 1555, would apply to 
both general and primary election campaigns for federal office, includ- 
ing presidential candidates. A presidential preference primary would 
be covered under the provisions of the bill, but a convention or caucus 
for the purpose of selecting nominees would not be covered. Other 
major provisions of S. 1555 include: 

(1) Establishment of an Office of Election Finance for administering 
the subsidy program;'*° 

(2) Federal payment of one-half of the broadcast time purchased for 
use in a candidate’s campaign, not exceeding a total of thirty minutes on 
radio and fifteen minutes on television in a primary campaign and not 
exceeding sixty and thirty minutes, respectively, in a general election 
campaign, over each facility or combination of facilities as may be neces- 
sary for adequate coverage;}*! 

(3) Federal payment of a candidate’s general campaign expenses, in- 
cluding, among other things, printing, advertising, telephone service, 
and travel, in a total amount not exceeding five cents multiplied by the 
recent average vote for the contested office;1#? 

(4) Federal contribution to a candidate of postage-free envelopes to 
be used for campaign correspondence;}** 

(5) Federal contributions to participating states for payment of one- 
half the cost of publishing and distributing official state voters’ pamphlets 
to all registered voters in a state;144 

(6) Allowance of a federal income tax credit, not to exceed $10 
per year, equal to a contribution made to a candidate’s campaign for 
federal office.1* 

In order to qualify for federal assistance under S. 1555, a candidate 
and his designated financial agent would have to certify that funds from 
private sources expended during his campaign would not exceed the 
maximum federal contribution allowable under the provisions of the bill, 
and that no private contribution from any individual would exceed $100. 
In addition, a candidate would be required to post a bond equal to one- 


139 A program of direct government subsidization of political parties has been in 
operation in Puerto Rico since 1957. See generally Wells, Government Financing 
of Political Parties in Puerto Rico (Citizens’ Research Foundation 1961). 

140 S. 1555, Title III. 

141 S. 1555 § 102. 

142 S, 1555 § 103. 

143 S. 1555 § 104. 

144 S_. 1555, Title IT. 

145 S. 1555, Title IV. 
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half of the federal contribution for which application was made, con- 
ditioned upon his receiving not less than 10 percent of the total vote 
cast for the contested office.** If allowable expenditures or contribu- 
tions from private sources were exceeded, a candidate’s federal contribu- 
tion would be reduced proportionately.1#7 


2. Evaluation of S. 1555. 


With sizable contributions from the Treasury made available to 
eligible candidates, it would seem that enactment and strict enforcement 
of the program envisioned by S. 1555 would go far toward fulfilling 
the primary purposes suggested by its sponsor: (1) provide citizens of 
limited financial means, or of limited access to private funds, with a 
better opportunity for competing for federal office; and (2) help relieve 
successful candidates of any feeling of obligation to respond with political 
favors to large private contributors.'4® That these objectives are noble 
cannot be questioned, but it appears that the implementation of an un- 
tested program for realizing these objectives would be painstaking and 
difficult. 

Under the provisions of S. 1555, the Director of the Office of Election 
Finance would have far-reaching powers. He would be authorized to 
“promulgate such regulations as he finds necessary,” 1° and undoubtedly 
he would find that voluminous regulations would be necessary in order 
to cover the many delicate situations which would arise. Investigatory 
activities alone by employees of the Office probably would be time- 
consuming and perplexing. One of the most difficult determinations to 
make would arise when an individual or group, not publicly associated 
with a candidate, made expenditures to advance a candidacy allegedly 
without the consent of the candidate himself or of his responsible 
campaign workers. A candidate’s allowable limitation might be ex- 
ceeded if such expenditures by zealous but unauthorized supporters 
were counted, thereby precluding him from a portion of the federal 
contribution to which he would otherwise be entitled. 


Responsibility for deciding this and other related problems would 
give the Director of the Office of Election Finance great authority. Full 
public confidence in the impartiality of the Director and the Office 
would be essential to the success of the program. Attempts by some 
recipients of unfavorable decisions to undermine public confidence in 
the Director and his staff might be anticipated. Although the Director 
and his deputy would be appointed for fifteen-year terms by the Presi- 


146 S. 1555 § 105(a) (4). 
147S, 1555 § 106 

148 1961 Hearings at 76-77. 
149 S, 1555 $ 306 
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dent with the consent of the Senate,5° Congress could remove either 
or both for cause.*5+ 

Although a federal contribution would be an attractive inducement, 
candidates would not be required by S. 1555—and perhaps could not be 
required constitutionally by any means—to come under the provisions 
of the bill. The following comments were made during hearings on 
S. 1555: 


SENATOR CURTIS. . . . He [a candidate] could say to the 
taxpayers, “I am not going to charge you for this campaign; I am 
going to turn down this Federal subsidy.” 

SENATOR NEUBERGER. Right. 

SENATOR CURTIS. And, at the same time, spend hundreds 
of thousands of dollars to be elected. 

SENATOR NEUBERGER. Right. 

SENATOR CURTIS. That would be lawful? 

SENATOR NEUBERGER. It would be absolutely lawful but, 
I think, to a great disadvantage.1*? 


Except in cases of conflict, the enactment of S. 1555 would not repeal 
the existing federal laws relating to campaign finances. Candidates who 
chose not to accept a subsidy would be subject to the existing limitations 
on contributions and expenditures. Financial necessity could be expected 
to motivate many candidates to elect to come under the provisions of 
S. 1555. On the other hand, some candidates could be expected to refuse 
subsidies for the reason cited by Senator Curtis. If during a campaign 
some candidates were under the provisions of S. 1555 and some were not, 
a confusing situation would develop. One set of financial standards would 
then be applicable to one group of candidates receiving federal assistance, 
and a different set of standards would be applicable to those receiving 
only private financial support. Proper administration under such circum- 
stances would be difficult at best. 


The total cost of the program proposed by S. 1555 cannot be reliably 
estimated. Senator Neuberger estimated that a statewide candidate in 
Oregon, which ranks thirty-second in population, would receive $6,107 
in a general election campaign as his share of the federal radio and 
television contribution. A candidate in New York, the most populous 
state, would receive $21,244 for radio and television expenses.** The 
subsidy for general expenses is an estimated $37,200 for a statewide 


150 S. 1555 § 302(a). 
151 S. 1555 § 303(a). 
152 1961 Hearings 96-97. 
153 Td. at 78. 





REGULATION OF CAMPAIGN FUNDS 355 


candidate in Oregon, and $314,777 for a similar candidate in New 
York.15* 

Providing candidates with a quantity of postage-free envelopes, setting 
aside matching-funds for states which publish voters’ pamphlets, and 
the daily operation of a fully staffed Office of Election Finance would 
be other expenses to be included in reaching a total cost estimate. Since 
all candidates in both primary and general election campaigns who 
polled at least ten percent of the votes cast would be potentially eligible 
for federal assistance, the outlay would be considerable. There would 
also be a loss of government revenue from the tax-credit provision, 
discussed below. 


3. The Tax Incentive Plans. 


Like S. 1555, S. 2426, as reported to the Senate, contained a federal 
tax-credit provision. S. 1555 proposes a tax credit, not exceeding $10 
per year, equal to a taxpayer’s political contributions.* As reported to 
the Senate, S. 2426 would have limited the tax credit to one-half of the 
amount of a taxpayer’s contributions, not to exceed a total credit of $10 
per year."5° Thus, S. 1555 would allow a $10 tax credit for a $10 con- 
tribution while S. 2426, as it was reported from committee, would have 
required a $20 contribution for a tax credit of $10. 

Fearful that the House might object to Senate passage of a bill relating 
in part to revenue, Senator Cannon moved that the tax-credit provision 
of S. 2426 be stricken from the bill, and it was so ordered." Perhaps 
he had in mind a situation that arose in 1925 during proceedings on what 
was to be the Federal Corrupt Practices Act. The House, jealous of its 
right to originate revenue-raising bills, voted not to accept a Senate- 
passed bill, which included a corrupt practices provision, because it 
provided for an increase in postal revenue.'®® 

Both major political parties have endorsed tax incentive plans for 
broadening the base of financial participation in campaigns. The parties 
disagree as to the approach. The Democratic Party supports a tax- 
credit plan’*® and the Republican Party supports an income tax deduc- 
tion, instead of a credit, for contributions up to $50 or $100.1 

Arguments can be advanced to support both approaches. Taxpayers 
who take the standard deduction on their federal income tax returns 
without itemizing deductions, mainly those in the lower tax brackets, 


154 Td. at 79. 
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would not benefit from the tax-deduction method. Because of the 
graduated income tax, high-income taxpayers would have the most to 
gain. The tax-credit approach would provide an equal opportunity for 
tax relief for all contributors filing returns. On the other hand, con- 
tributions recognized under the present tax laws, such as those to 
churches and charitable organizations, are treated as deductions. Treat- 
ing political contributions as tax credits would constitute a new approach. 

It could be expected that a tax credit, amounting to tax-forgiveness, 
would attract many new contributors who would elect to give a specified 
amount to a candidate or political party instead of paying the same 
amount in taxes. This argument is weakened by the allowance of only 
a fifty percent tax credit.‘*1 The Treasury Department has estimated 
that the allowance of a maximum tax credit of $10 for campaign con- 
tributions would reduce federal tax revenues by approximately $30,000,- 
000 annually.’*? The estimate is based upon the present number of 
contributors; the expected attraction of additional contributors would 
necessarily increase the loss. No official estimate as to the anticipated tax 
loss from a tax-deduction approach is available. 


4. Reimbursements for Broadcast Expense. 


A limited direct subsidy for national political parties is proposed by 


bills introduced by Senator Mansfield and Representative Monagan.'* 
Each political party, whose candidates for President and Vice President 
received at least ten percent of the total popular vote, would be reim- 
bursed up to $1,000,000 for radio and television expenses incurred in 
furtherance of the campaign. A party whose candidates received less 
than ten percent but more than one percent of the total popular vote 
would be eligible for reimbursement not exceeding $100,000. Any 
reimbursement would be contingent upon a party’s compliance with 
specified conditions designed to streamline its nominating convention and 
reduce the campaign period. 

Without considering the merits of the requisite conditions for reim- 
bursements, none of which is within the scope of this article, it would 
appear that the Mansfield-Monagan bill would provide eligible national 
political parties with a limited cash subsidy promptly and with a minimum 
of administrative expense. While reimbursements would be restricted 
to broadcast expenses already incurred, it is submitted that the bill 
would serve only to put additional funds into party coffers. Funds 
received as reimbursements would not be restricted to use for additional 

161 Two pending bills, S. 604 and H.R. 9255, along with S. 2426, in the form in 
which it was reported in the Senate, would provide for 50 percent tax credits, not 
exceeding $10 per year. S. 2426, S. 604, H.R. 9255, 87th Cong., Ist Sess. (1961). 
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broadcast expenses. The reimbursements, once in the hands of party 
treasurers, could be used to defray any type of campaign expense. 
Whether the $1,000,000 offer would be a sufficient inducement for the 
purpose sought cannot be foreseen. 


VI. CoNcLUSION 


The problems associated with the financing of campaigns for federal 
office will not decrease in magnitude without remedial legislation. There 
is growing public concern over the antiquated federal laws on election 
finances, and legislative action, though still inconclusive, has progressed 
of late. For the first time since 1925, the Senate in 1960 passed S. 2436, 
a comprehensive election finance bill,** but the House did not con- 
sider the subject. The House now has another Senate-passed bill, S. 2426, 
which, along with other related House measures, is available for considera- 
tion during the second session of the 87th Congress. 

Whether the House in 1962 will follow the Senate example and pass 
campaign-finance legislation is, of course, not known. It appears reason- 
ably certain that no action will be taken during the first half of the session. 
If the House acts at all upon the subject, it probably will not do so 
until it has had the benefit of the results of a study currently being made 
by the President’s Commission on Campaign Costs. The President has 
requested the Commission to submit its recommendations by next spring 
in time for them to be considered by Congress in 1962.16 

So ineffective is the existing campaign-finance law that the emergence 
of any remedial legislation from Congress would constitute a step for- 
ward. For maximum effectiveness, however, any new law should in- 
corporate the following major changes in existing law: 

(1) The establishment of a central campaign agency to formulate a 
uniform reporting system, receive, inspect, and summarize reports, and 
to publicize their contents fully. The agency would also have in- 
vestigative functions and would be responsible for reporting apparent 
violations to the Department of Justice for possible legal action. 

(2) A requirement that all candidates in primary and general election 
campaigns for federal office, including the Presidency and Vice Presi- 
dency, and all political committees supporting such candidates, includ- 
ing intrastate committees which handle funds in excess of $2,000, submit 
complete financial reports periodically to the central agency. Upon 
receipt of the required statements, the agency would then begin its proc- 
essing procedure as described above. 

(3) The establishment of a ceiling of $10,000 on the aggregate amount 
which an individual may contribute or expend during a calendar year 


164 106 Cong. Rec. 1193 (1960). 
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for the furtherance of candidacies for federal office in primary and 
general elections. There is no reason why one individual should have 
financial influence upon the national elective processes in excess of this 
amount. The central agency would be responsible for investigating any 
attempts to circumvent the ceiling. 

(4) The removal of ceilings on candidates and national political com- 
mittees individually, and the imposition of a ceiling on the total campaign 
expenditures made by or in behalf of a candidate for nomination or 
election. This action would place an over-all limitation upon campaign 
expenditures. The ceiling would be determined by a formula based 
upon the total number of votes cast at the last election for the 
contested office. Twenty-five to forty cents per vote would seem 
reasonable. Upon the candidate himself would be imposed the re- 
sponsibility for expenditures made in his behalf with his knowledge and 
approval. The required reports would be reviewed to determine whether 
the ceiling had been exceeded. While a candidate could conceivably set 
up a series of small committees which had no reporting requirement in 
order to circumvent the provision, the burden involved in so doing 
should discourage such practices. The financial involvement of com- 
mittees supporting more than one candidate would be apportioned ac- 
cordingly. 

(5) Allowance of a federal tax credit up to $10 per year for one-half 
the amount which a taxpayer contributed to the support of a candidate 
for nomination or election to a federal office. This provision should 
have the desirable result of increasing the number of small contributors 
and helping instill in them a greater sense of participation in our demo- 
cratic processes. By allowing a tax credit of 50 percent of contributions, 
there would not be full tax-forgiveness, thereby requiring some sacrifice 
by contributors. 

While certain pending bills propose one or more of the above, none 
incorporates all of the suggested changes. In addition to the proposed 
new features, clarification and improvement in certain existing areas, 
especially those involving corporate and union activity, are needed. 

Suggesting new regulatory features naturally is easier than drafting 
precise legislative language to effectuate the desired results. But even 
after satisfactory drafting has been attained and a bill has been enacted into 
law, another grave problem must be resolved: the problem of enforce- 
ment. While enforcement in a field as intricate as campaign financing 
is a goal not easily attained, the operation of the suggested central 
campaign agency would greatly facilitate the enforcement of the law. 
The result would be to advance significantly the long-needed reform in 
federal campaign financing. 
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APPENDIX 
Exhibit 1 


APPLICABLE PROVISIONS OF TITLE 2, U. 8S. CODE 
Sec. 241. Definitions. 
When used in this chapter and section 208 of Title 18— 

(a) The term “election” includes a general or special election, but does not include 
a primary election or convention of a political party ; 

(b) The term “candidate” means an individual whose name is presented at an 
election for election as Senator or Representative in, or Delegate or Resident Commis- 
sioner to, the Congress of the United States, whether or not such individual is elected ; 

(c) The term “political committee” includes any committee, association, or organiza- 
tion which accepts contributions or makes expenditures for the purpose of influencing or 
attempting to influence the election of candidates or presidential and vice presidential 
electors (1) in two or more States, or (2) whether or not in more than one State 
if such committee, association, or organization (other than a duly organized State 
or local committee of a political party) is a branch or subsidiary of a national com- 
mittee, association, or organization ; 

(d) The term “contribution” includes a gift, subscription, loan, advance, or deposit, 
of money, or anything of value, and includes a contract, promise, or agreement, whether 
or not legally enforceable to make a contribution ; 

(e) The term “expenditure” includes a payment, distribution, loan, advance, deposit, 
or gift, of money, or any thing of value, and includes a contract, promise, or agreement, 
whether or not legally enforceable, to make an expenditure ; 

(f) The term “person” includes an individual, partnership, committee, association, 
corporation, and any other organization or pawe s of persons 

) term “Clerk” means the Clerk of the House of Representatives of the 


term “Secretary” means the Secretary of the Senate of the United States; 
(i) The term “State” includes Territory and possession of the United States. 


Sec. 242. Chairman and Treasurer of political committee; duties as to contributions; accounts 
and receipts. 


(a) Every political committee shall have a chairman and a treasurer. No contribution 


chosen. 
(b) te chal be the duty of the twensuaur cf @ pelted eummitles to tap & Geman ane 
exact account of— 
(1) All contributions made to or for such committee; 
(2) The name and address of every person making any such contribution, and the 


thereof ; 

(3) All expenditures made by or on behalf of such committee; and 

(4) The name and address of every person to whom any such expenditure is made, 
and the date thereof. 

(c) It shall be the duty of the treasurer to obtain ee ae 6 eee SS eee 
particulars, for every expenditure by or on behalf of a political committee exceeding $10 in 
amount. The treasurer shall preserve all receipted bills and accounts mote oon gong gy Hd 
by this section for a period of at least two years from the date of the filing of the statement 
containing such items. 


Sec. 243. Accounts of contributions received. 


Every person who receives a contribution for a political committee shall, on demand 
of the treasurer, and in any event within five days after the receipt of such contribution, 
render to the treasurer a detailed account thereof, including the name and address of the 
person making such contribution, and the date on which received. 


Sec. 244. Statements by treasurer filed with Clerk of House of Representatives. 


(a) The treasurer of a political committee shal] file with the Clerk between the 
10th days of March, June, and September, in each year, and also between the 10th and 15th 
Son, eae cn So Oh Ge, wie pores Ce Oe Ss Se 2 ee er ee 
at which candidates are to be elected in two or more States, and also on the Ist day of 
January, a statement nasena pa as of the day next preceding the date of filing— 


(1) The name and address of each person who has made a contribution to or 
for such committee in one or more items of the aggregate amount or value, within the 
calendar year, or $100 or more, together with the amount and date of such contribution ; 

(2) The total sum of the contributions made to or for such committee during the 
calendar year and not stated under paragraph (1) ; 

a 2D aoe ee Oe ee ee eS eS 
jendar year; 

C2) Sie came 008 elisen of enh satan Se SE oe Sareea: Saat ab eae 
items of the aggregate amount or value, within the calendar year, of $10 or more 
ee ere Se ee nT eee ee 

such ex ture ; 

(5) total sum of all expenditures made by or on behalf of such committee 
distant saleaien pun Saud oat dintud Guier spamamente 4 (4) ; 

(a) ‘Tho total com of eupendituces sonde lar ae am. tatelé 06. auch comedies Suita 
the calendar year. 


date 


vision (a) shall be cumulative during the 
has been no change in an item reported 
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(c) The statement filed on the 1st day of January shall cover the preceding calendar 
year. 


Sec. 245. a anes by others than political committee filed with Clerk of House of Representa- 
ives. 


Every person (other than a political committee) who makes an expenditure in one or 
more items, other than by contribution to a political committee, aggregating $50 or more 
within a calendar year for the purpose of influencing in two or more States the election of 
candidates shall file with the Clerk an itemized detailed statement of such expenditure in the 
same manner as required of the treasurer of a political committee by section 244 of this title. 


Sec. 246. Statements by candidates for Senator, Representative, Delegate, or Resident Commis- 
sioner filed with Secretary of Senate and Clerk of House of Representatives. 


(a) Every candidate for Senator shall file with the Secretary and every candidate for 
Representative, Delegate, or Resident Commissioner shall file with the Clerk not less than 
ten or more than fifteen days before, and also within thirty days after, the date on which an 
— is to be held, a statement containing, complete as of the day next preceding the date 

ng— 

(1) A correct and itemized account of each contribution received by him or by 
any person for him with his knowledge or consent, from any source, in aid or support 
of his candidacy for election, or for the purpose of influencing the result of the 
election, together with the name of the person who has made such contribution; 

(2) A correct and itemized account of each expenditure made by him or by any 
person for him with his knowledge or consent, in aid or support of his candidacy for 
election, or for the purpose of influencing the result of the election, together with the 
name of the person to whom such expenditure was made, except that only the total 
sum of expenditures for items specified in subdivision (c) of section 248 of this title 
need be stated ; 

(3) A statement of every promise or pledge made by him or by any person for 
him with his consent, prior to the closing of the polls on the day of the election, relative 
to the appointment or recommendation for appointment of any person to any public 
or private position or employment for the purpose of procuring support in his candidacy, 
and the name, address, and occupation of every person to whom any such promise or 
pledge has been made, together with the description of any such position. If no such 
Promise or pledge has been made, that fact shall be specifically stated. 


(b) The statements required to be filed by subdivision (a) shall be cumulative, but where 
there has been no change in an item reported in a previous statement only the amount need 
be carried forward. 

(c) Every candidate shall inclose with his first statement a report, based upon the records 
of the proper State official, stating the total number of votes cast for all candidates for the 
yy — tare candidate seeks, at the general election next preceding the election at which 

a can te. 


Sec. 247. Statements; verification; filing; preservation; inspection. 


A statement required by this chapter to be filed by a candidate or treasurer of a political 
committee or other person with the Clerk or Secretary, as the case may be— 


(a) Shall be verified by the oath or affirmation of the person filing such statement, 
taken before any officer authorized to administer oaths. 

(b) Shall be deemed properly filed when deposited in an established post office 
within the prescribed time, duly stamped, registered, and directed to the Clerk or 
Secretary at Washington, District of Columbia, but in the event it -is not received, 
a duplicate of such statement shall be promptly filed upon notice by the Clerk or Secretary 
of its nonreceipt. 

(c) Shall be preserved by the Clerk or Secretary for a period of two years from 
the date of filing, shall constitute a part of the public records of his office, and shall 
be open to public inspection. 


Sec. 248. Limitation upon amount of expenditures by candidate. 


(a) A candidate, in his campaign for election, shall not make expenditures in excess of 
the amount which he may lawfully make under the laws of the State in which he is a candidate, 
nor in excess of the amount which he may lawfully make under the provisions of this chapter and 
section 208 of Title 18. 

(b) Unless the laws of his State prescribe a less amount as the maximum limit of campaign 
expenditures, a candidate may make expenditures up to— 

(1) The sum of $10,000 if a candidate for Senator, or the sum of $2,500 if a 
candidate for Representative, Delegate, or Resident Commissioner ; or 

(2) An amount equal to the amount obtained by multiplying three cents by the 
total number of votes cast at the last general election for all candidates for the 
office which the candidate seeks, but in no event exceeding $25,000 if a candidate for 
Senator or $5,000 if a candidate for Representative, Delegate, or Resident Commissioner. 

(c) Money expended by a candidate to meet and discharge any assessment, fee, or charge 
made or levied upon candidates by the laws of the State in which he resides, or expended 
for his necessary personal, traveling, or subsistence expenses, or for stationery, postage, 
writing, or printing (other than for use on billboards or in newspapers), for distributing 
letters, circulars, or posters, or for telegraph or telephone service, shall not be included in 
determining whether his expenditures have exceeded the sum fixed by paragraph (1) or (2) 
of subdivision (b) as the limit of campaign expenses of a candidate. 

7 * * 


Sec. 252. General penalties for violations. 
(a) Any person who violates any of the foregoing provisions of this chapter, except those 
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for which a specific penalty is imposed by section 208 of Title 18, and section 251 of this title, 
shall be fined not more than $1,000 or imprisoned not more than one year, or both. 

(b) Any person who willfully violates any of the foregoing provisions of this chapter, 
except those for which a specific penalty is imposed by section 208 of Title 18, and section 
251 of this title, shall be fined not more than $10,000 and imprisoned not more than two 
years. 


Sec. 258. Expenses of election contests. 


This chapter and section 208 of Title 18 shall not limit or affect the right of any person to 
make expenditures for proper legal expenses in contesting the results of an election. 


Sec. 254. State laws not affected. 


This chapter and section 208 of Title 18 shall not be construed to annul the laws of any 
State relating to the nomination or election of candidates, unless directly inconsistent with 
the provisions of this chapter and section 208 of Title 18, or to exempt any candidate from 
complying with such State laws. 


Sec. 255. Partial invalidity. 


If any provision of this chapter and section 208 of Title 18, or the application thereof to 
any person or circumstance is held invalid, the validity of the remainder of said chapter and 
section and of the application of such provision to other persons and circumstances shall 
not be affected thereby. 


Sec. 256. Citation. 


This chapter and section 208 of Title 18 may be cited as the “Federal Corrupt Practices 
Act.” 


Exhibit 2 
APPLICABLE PROVISIONS OF TITLE 18, U. S. CODE 


Section 608. Limitations on political contributions and purchases. 


(a) Whoever, directly or indirectly, makes contributions in an aggregate amount in excess 
of $5,000 during any calendar year, or in connection with any campaign for nomination or 
election, to or on behalf of any candidate for an elective Federal office, including the offices 
of President of the United States and Presidential and Vice Presidential electors, or to or 
on behalf of any committee or other organization engaged in furthering, advancing, or ad- 
vocating the nomination or election of any candidate for any such office or the success of any 
national oe gma party, shall be fined not more than $5,000 or imprisoned not more than five 
years, or 

This subsection shall not apply to contributions made to or by a State or local committee 
or other State or local organization or to similar committees or organizations in the District 
of Columbia or in any Territory or Possession of the United States. 

(b) Whoever purchases or buys any goods, commodities, advertising, or articles of any 
kind or description, the proceeds of which, or any portion thereof, directly or indirectly inures 
to the benefit of or for any candidate for an elective Federal office including the offices of 
President of the United States, and Presidential and Vice Presidential electors or any political 
committee or other political organization engaged in furthering, advancing, or advocating the 
nomination or election of any candidate for any such office or the success of any national 
— party, shall be fined not more than $5,000 or imprisoned not more than five years, or 


This subsection shall not interfere with the usual and known business, trade, or profession 
of any candidate. 

(c) In all cases of violations of this section by a partnership, committee, association, 
corporation, or other organization or group of persons, the officers, directors, or managing 
= Saas she knowingly and willfully participate in such violation, shall be punished as 

in p 

(d) The term “contribution,” as used in this section, shall have the same meaning pre- 
scribed by section 591 of this title. 


Sec. 609. Maximum contributions and expenditures. 


No political committee shall receive contributions aggregating more than $3,000,000, or 
make expenditures aggregating more than $3,000,000, during any calendar year. 

For the purposes of this section, any contributions received and any expenditures made 
on behalf of any political committee with the knowledge and consent of the chairman or 
treasurer of such committee shall be deemed to be received or made by such committee. 

Any violation of this section by any political committee shall be deemed also to be a 
violation by the chairman and the treasurer of such committee and by any other person 
responsible for such violation and shall be punishable by a fine of not more than $1,000 or 
imprisonment of not more than one year, or both; and, if the violation was willful, by a 
fine of not more than $10,000 or imprisonment of not more than two years, or both. 


Sec. 610. Contributions or expenditures by national banks, corporations, or labor organizations. 


It is unlawful for any national bank, or any corporation organized by authority of any 
law of Congress, to make a contribution or expenditure in connection with any to 
any political office, or in connection with any primary election or political convention or caucus 
held to select candidates for any political office, or for any corporation whatever, or any 
labor organization to make a contribution or expenditure in connection with any election at 
which Presidential and Vice Presidential electors or a Senator or Representative in, or a 
Delegate or Resident Commissioner to Congress are to be voted for, or in connection with 
any primary election or political convention or caucus held to select candidates for any of the 
foregoing offices, or for any candidate, political committee, or other person to accept or 
receive any contribution prohibited by this section. 
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Every corporation or labor organization which makes any contribution or expenditure in 
violation of this section shall be fined not more than $5,000; and every officer or director of 
any corporation, or officer of any labor organization, who consents to any contribution or 
expenditure by the corporation or labor organization, as the case may be, and any person who 
accepts or receives any contribution, in violation of this section shall be fined not more than 
$1,000 or imprisoned not more than one year, or both; and if the violation was willful, shall be 
fined not more than $10,000 or imprisoned not more than two years, or both. 

For the purposes of this section “labor organization” means any organization of any 
kind, or any agency or employee representation committee or plan, in which employees 
participate and which exist for the purpose, in whole or in part, of dealing with employers 
—_ grievances, labor disputes, wages, rates of pay, hours of employment, or conditions 
of work. 





CASE NOTES 


CoNsTITUTIONAL Law—FourTEENTH AMENDMENT—SunpAY CLosinc Laws 
Enrorcep AGatnstT OrTHOopox JEwisH MERCHANTs Not AN UNCON- 
STITUTIONAL INVASION OF THE FREE EXERCISE OF RELIGION—Braunfeld 
v. Brown, 366 U.S. 599 (1961). 


Appellants, retail merchants of Orthodox Jewish faith, owned and 
operated a home furnishings and clothing store in Pennsylvania. In 
a with the observance of the Jewish Sabbath from sundown 
Friday to sundown Saturday, they closed their stores on Saturday. 
Pennsylvania Sunday closing statutes, commonly termed Blue Laws, had 
the effect of curbing appellants’ business activity on Sunday.’ A three- 
judge district court dismissed the merchants’ complaint that these statutes 
would result in impairing their ability to earn a livelihood, and necessitate 
a discontinuance of the business.? Appellants contended that the Blue 
Laws were an unconstitutional invasion of their right to the free exercise 
of religion, due to the adverse economic burden of having to close their 
stores two days a week—both Saturday and Sunday—while their com- 
petitors’ stores were closed only one day a week, Sunday.* On direct 
appeal to the Supreme Court, held, affirmed; Sunday closing statutes are 
a valid exercise of state regulatory power over the health and welfare of 
its citizens, although financial sacrifice may result from observance of a 
religious day of rest other than Sunday.* 

The police or regulatory power of the states is commonly characterized 
as that power which the states did not surrender upon joining the 
Union,* and includes the power to regulate the health, morals, and general 
welfare of the community,® subordinate to the powers delegated to 
Congress by the Constitution.’ Judicial review of this class of state 
statutes has been largely directed to a review of their rational basis: if 
the statutes have no real or substantial relation to the public welfare “or 
[are] beyond question a plain, palpable invasion of the rights secured 


_ 1 Pa. Stat. Ann. tit. 18, § 4699.10 (1959) provides: “Whoever engages on Sunday 
in the business of selling . . . at retail, clothing . . . apparel, . . . furniture, .. . 
shall, upon conviction thereof in a summary proceeding . . . be sentenced to pay a 
fine . . . . Each separate sale or offer to sell shall constitute a separate offense.” 

2184 F. Supp. 352 (E.D. Pa. 1959). 

_ 5In the companion case of Two Guys v. McGinley, 366 U.S. 582 (1961), the 
instant statute, supra note 1, was held not to constitute an establishment of religion, 
nor a violation of the equal protection clause of the fourteenth amendment. 

4 Argued and decided with Braunfeld v. Brown was Gallagher v. Crown Kosher 
Super Market of Mass., 366 U.S. 617 (1961), which raised a similar question with 
respect to Orthodox Jewish merchants. Massachusetts Sunday closing laws were 
applied to corporate stockholders, officers and directors of a kosher grocery store 
in peemaetanatta relief was denied these merchants on the authority of Braunfeld 
v. Brown 

a v. Massachusetts, 197 U.S. 11, 25 (1905). 

i 
7 Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824). 
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by the fundamental law, it is the duty of the courts to so adjudge, and 
thereby give effect to the Constitution.” * On this basis the Supreme 
Court has upheld state statutes providing compulsory vaccination,® regu- 
lation of the sale of intoxicating liquor,’® sanitary inspection measures," 
sterilization of the feeble-minded,’” and the like. 


Standing in a “preferred position” with respect to this state regulatory 
power has been the first amendment guarantee of the right to the free 
exercise of religion.4* Although the Supreme Court did not hold that 
religious freedom as protected by the first amendment is protected from 
state interference by the fourteenth amendment until 1940,'* since that 
time the free exercise clause of the first amendment has been the basis of 
Supreme Court decisions holding invalid: a state law requiring prior 
approval by a public administrator as a condition to soliciting for a 
religious organization;!® an incitement to breach of peace conviction for 
playing religious records on request, and soliciting religious contributions 
rom door-to-door;* a municipal ordinance making it unlawful for any 
person to denounce or ridicule any form of religious belief on the streets, 
as applied to an ordained minister who failed to obtain a permit pursuant 
to other provisions of the ordinance;1" a state statute requiring children 
in public schools to salute the flag;1* and, a state statute having the effect 
of punishing as criminal the teaching of resistance to governmental com- 
pulsion to salute the flag." Likewise, in Follet v. Town of McCormick,” 
a general license tax applied to one who earns his livelihood as an evange- 
list or a preacher was held to deprive him of his right to the free 
exercise of religion.?? 


Thus, in instances where a state law has operated as a direct restraint 
or burden on the free exercise of religion, i.e., the affirmative religious 
acts of the persons were curbed, the Supreme Court generally has held 
such laws to be unconstitutional. However, in instances where the 
state has demonstrated compelling contrary social interest, the free exer- 
cise clause has been of no avail. 


8 Jacobson v. Massachusetts, supra note 5, at 31. 

® Jacobson v. Massachusetts, supra note 5. 

10 Cronin v. Adams, 192 U.S. 108 (1904). 

11 Frank v. Maryland, 359 U.S. 360 (1959). 

12 Buck v. Bell, 274 U.S. 200 (1927); but cf. Skinner v. Oklahoma, 316 U.S. 535 
(1942), where a criminal sterilization statute was held to be a violation of the 
equal protection clause of the fourteenth amendment. 

13 Murdock v. Pennsylvania, 319 U.S. 105, 115 (1943). 

14 Cantwell v. Connecticut, 310 U.S. 296 (1940). 

15 Ibid. 

16 bid. 

17 Kunz v. New York, 340 U.S. 290 (1951); Freund, The Supreme Court and 
Civil Liberties, 4 Vand. L.- Rev. 533 (1951), provides a discussion of the “prior re- 
straint” approach of the Supreme Court in Kunz v. New York, supra. 

18 West Virginia Bd. of Fduc. v. Barnette, 319 U.S. 624 (1943). 

19 Taylor v. Mississippi, 319 U.S. 583 (1943). 

20 321 U.S. 573 (1944), following the doctrine of Murdock v. Pennsylvania, supra 
note 13, which upset a similar Pennsylvania law as applied to an itinerant religious 


er. 
21 Td. at 579-82. 
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Thus in Reynolds v. United States,?? a federal statute for the Territory 
of Utah was sustained, which provided criminal sanctions for the prac- 
tice of polygamy. The Court rejected defendant’s contention that he 
was thereby deprived of his right to the free exercise of his Mormon 
religion, in view of the overriding interest of preserving the traditional 
Anglo-American attitude towards marriage, and the common law re- 
jection of polygamous practices.?* 

In Prince v. Massachusetts,* the right to the free exercise of religion 
was subordinated to the states’ power to regulate the welfare of minor 
children. Here, a state law was sustained which made it unlawful for 
children to sell newspapers or periodicals on the streets and other public 
places, and for permitting a parent or guardian to permit a child to 
work in violation of the law. This statute was applied to a guardian who 
used a child for distributing religious literature on public streets. The 
Court dismissed the free exercise argument of the guardian in the face 
of the crippling effects of child employment, and possible harms arising 
therefrom. 

Blue Laws were deeply rooted in our colonial society cy see the 
enactment of the Constitution, their historical development being traced 
to the reign of the Roman Emperor Constantine I. 

The early Pennsylvania Blue Laws initially carried significant religious 
overtones, having the ostensible effect of promoting Christian observance 
of Sunday.27_ The Blue Laws, however, were held valid by the Penn- 
sylvania Supreme Court?* on the rationale that the statutes constitute a 
civil regulation within the domain of the state legislators’ authority to 
regulate the business of the community and to provide for its moral 
and physical welfare.” 

Today, all states, save Alaska, render illegal on Sunday some form of 
conduct which is lawful when performed on week days;* thirty-four 
states have statutes banning labor or employment on Sunday;*! twenty- 
one of these states have so-called “day-of-rest” statutes which provide 
an exemption for Sabbatarians with respect to labor,? while a few 
states also provide such exemptions with respect to sales activity by 
Sabbatarians.** England likewise has Sunday closing laws,** with exemp- 

2298 U.S. 145 (1878). 

23 Td. at 164-66. 

24 321 U.S. 158 (1944). 

25 Id. at 167-71. 

26 See Johnson, Sunday Legislation, 23 Ky. L.J. 131 (1934). 

27 Two Guys v. McGinley, supra note 3, at 592-94; with respect to the Massachusetts 
laws, see Gallagher v. Crown Kosher Super Market of Mass., supra note 4, at 624-26. 

28 Specht v. Commonwealth, 8 Pa. 312 (1848); Massachusetts adopted the Specht 
— ~ — v. Has, 122 Mass. 40, 42 (1877). 

80 See Appendix II to the concurring opinion of Justice Frankfurter in McGowan 
v. Maryland, 366 U.S. 551-59 (1961), for a complete tabulation of the individual state 
closing laws. 

82 Ibid. 

33 Ibid. Of the states having “day of rest” statutes which exempt Sabbatarians, 
various procedures for implementing the exceptions are followed: Ten states require 
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tions for Sabbatarians who comply with registration provisions, and re- 
main closed on Saturday. 

Interestingly enough, scant attention to Sunday closing laws had been 
= by the Supreme Court, notwithstanding the great body of state 
itigation on the subject.** 

In the sr case, the majority did not agree on an opinion. Chief 
Justice Warren,** in delivering the Court’s decision, recognized the 
delicate situations in Reynolds and Prince, where the affirmative religious 
practices conflicted with the public interest—subjecting a person to 
criminal prosecution as an alternative to abandoning his religious princi- 
ples. The instant statutes, on the other hand, were characterized as 
not making the religious practices of the merchants unlawful, but simply 
making their religious beliefs “more expensive,” and therefore imposing 
merely an indirect burden on the free exercise of religion. Cantwell v. 
Connecticut*' was relied on for the proposition that law may be con- 
stitutionally invalid where the purpose or effect is to impede, even in- 
directly, the observance of, or discrimination between, religions. How- 
ever, where a general statute enacted by the state has the p a and 
effect of advancing the state’s secular goals, the statute is valid despite 
the indirect burden on religious observance, unless the state may ac- 
complish its a by means which do not impose such a burden. 
Answering appellants’ contention that economic disadvantages imposed 


by the statutes created a burden which should be lifted by an exception 


for Sabbatarians, the Chief Justice would go no further than to acknowl- 
edge that this might be the wiser solution to the problem. The refusal of 


the person to conscientiously believe in the sanctity of another day or conscientiously 
observe another day as holy; Conn. Gen. Stat. Rev. § 53-303 (1958); Burns Ind. 
Stat. Ann. § 10-4301 (1956); Me. Stat. Rev. ch. 134, § 44 (1954); Mass. Gen. 
Laws Ann, ch. 136, § 5 (1958) ; Neb. Rev. Stat. § 28-940 (1956) ; Pd Ohio 
Rev. Code Ann. § 3773.24 (1954) ; i eee Tex. Stat. Pen. Code, art. 284 (1952) ; 
Va. Code § 18.1-359 (1960) ; W. Va. Code Ann. ch. 61, art. 8, § 18 (6073) (1955) ; 
See also West’s Wis. Stat. Ann. 218.01 (3) (a) 21 CioS7}. Five states simply 
require the person to keep another day as holy; McKinney’s N. Y. Laws, Pen. Law, 
§ 2144 (1938); N. x Century Code § 12-21- 17 (1960) ; Okla. Stat. Ann., tit. 21, 
§ 909 (1951); S. Code § "T3, 1710 (1939) ; Wash. Rev. Code $§ 9.76.020° (1959). 
Four states allow a exemption only to members of a religious society observing 

another day as Sabbath; Ill. Rev. Stat. ch. 38, § 549 (1959); Kan. Gen. Stat. ‘fom 
§ 21-953 (1949) ; Ky. Rev. Stat. § 436.160 (1960) ; Vernon’s Mo. Stat. Ann. § 563.700 
(1953). Rhode Island requires proof of membership i in such a society by the certificate 
of a preacher or of three fellow members; R. I. Gen. Laws § 11-40-4 (1956) ; while 
Connecticut, supra, requires a § a notice of such belief with the prosecuting attorney. 

34 British Shops Act, 1950, 14 Geo. VI, c. 28, § 53, provides exemptions from 
Sunday closing laws for shops properly registered and which remain closed on 
Saturday, which permit opening for trade until 2 p. m. on Sunday. 

35 See, e.g., cases collected in McCowan v. Maryland, supra aie 30, at 522 
n.120. In Hennington v. Georgia, 163 U.S. 299 (1895), Sunday closing statutes 
were sustained as a valid physical welfare measure, though requiring cessation of 
operation of the instrumentalities of interstate commerce. In People v. Friedman, 
341 U.S. 907 (1950), the Supreme Court dismissed per curiam an appeal for want 
of a substantial federal question, where it was contended that the cestolien of New 
York Sunday closing laws to Jewish merchants abridged their right to the free 
exercise of religion. 

36 Justices Black, Clark, and Whittaker concurring. 

87 Supra note 14. 
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the Pennsylvania legislators to exempt Sabbatarians was considered to be 
adequately justified in view of difficult enforcement problems—the 
prospective economic advantage to be gained by Sunday sales activity, 
the necessity of inquiring into the sincerity of the person’s religious 
beliefs, and exempted employers having to hire employees who qualified 
for similar exemptions. 

Justice Frankfurter,’* in a concurring opinion, found tenable reasons 
why a state legislature might not wish to make an exception to the Blue 
Laws for Sabbatarians: the atmosphere of general repose on Sunday 
would be disturbed; administration of the exceptions would be more 
difficult; Sabbatarians would have a competitive advantage; and, the 
delicate problem of judicial inquiry into a merchant’s religious belief 
would be presented. With respect to the latter, the British practice was 
discussed at length, together with its enforcement problems. 

Turning to the question whether public importance is sufficient to 
outweigh the economic restraint on Sabbatarians’ right to the free exer- 
cise of religion, the tax burden in Follet was distinguished on the ground 
that the instant economic burden is not imposed by a fixed legislative 
decree, beyond the power of the individual to alter. Thus, the injury 
of the merchants was not considered to be of “preponderant constitutional 
weight.” 

Seated Brennan, dissenting,*® found the issue to be whether a state 
may put an individual to a choice between his business and his religion. 
He pointed out the admonition in West Virginia Board of Education v. 
Barnette that freedom of religion may not be infringed on slender 
grounds, and is susceptible to restriction only to prevent grave and 
immediate danger to the interests which the states may lawfully protect. 
Justice Brennan considered the majority holding to have the same 
deterrent effect as in Follet, because a Sabbatarian merchant cannot com- 
he on an effective basis with Sunday-observing fellow tradesmen. The 

ennsylvania Blue Laws do not simply require that everyone rest one 
day a week, but rather are statutes of “administrative convenience” 
obtained by Lo per all persons to rest the same day. In that no clear 
showing of difficult enforcement problems was found with respect to 
those states having day-a-week rest statutes, a mere showing of adminis- 
trative convenience was considered by the dissent to be an inadequate 
basis on which to support the statutes. 

The instant case constitutes a significant delineation of the right to 
free exercise of religion, with the distinction of direct burden vis-4-vis 
indirect burden being carefully drawn. That an indirect burden—pro- 
spective loss of business—can have as great an adverse effect on the free 
exercise of religion as a direct burden—a license tax for soliciting—there 
can be no serious quarrel. Keeping in mind that the ostensible purpose 
" Sjeinedhy Juticn Marie a Vistneyrn Haitians off Faas 

89 Joined by Justice Stewart. Justice Douglas also dissented in a separate opinion, 
and considered the statutes to be contrary to the spirit of Follet, the cenmneee ve 

ent. 


the dominant religious _ a special protection, thus contrary to the first am 
40 Supra note 18, at 639. 
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of the Blue Laws is to provide for the physical welfare of the com- 
munity,* the dominant concern of the Court should have been focused 
on the consequences of exempting Sabbatarians from those who observe 
this Sunday-legislated rest, and the disturbance of their rest, as it were. 
In view of the fact Sabbatarians presumably rest (on Saturday), the 
effect of their working on Sunday with respect to the disturbance of the 
Sunday rest of others hardly seems to be a matter of “grave social con- 
cern” legitimately within the sphere of absolute state control.4? Thus, 
to justify a refusal to grant Sabbatarian exemptions from the Blue Laws 
on the rationale of the indirect burden seems ill-founded in the present 
controversy. 

While even the majority of the Court did not appear enthusiastic 
about the instant statutory provisions,** there was a clear effort to 
preserve to the states a broad range of welfare legislative power, in- 
cluding the administrative convenience of not requiring exemptions to 
the Blue Laws for Sabbatarians. However, neither of the majority 
opinions could properly answer Justice Brennan’s observation that the 
administrative problem of granting exemptions had not been shown to 
be particularly overwhelming, in view of the fact that a number of states* 
(and England)** have successfully provided exemptions for Sabbatarians, 
with varying administrative machinery. 

Administrative convenience, not clearly shown to be a pressing neces- 
sity, as a ground for abridging the free exercise clause, constitutes a 


significant departure from the high standards applied in previous cases. 
It appears that the Supreme Court has lowered the “preferred plane” on 
which a vital first amendment guarantee rests, by allowing a state in- 
directly to compel a person to choose between diligent practice of his 
religion and economic survival in his chosen occupation.‘ 


Jack L. Labr 


FEDERAL INCOME TAXATION—DEFERRAL OF INCOME FROM SERVICE CON- 
TRACTS RECEIVED IN ADVANCE OF PERFORMANCE—American Automobile 
Association v. United States, 367 U.S. 687 (1961). 


Petitioner, a national automobile club, provides for its members travel 
service, emergency road service through contracts with local service 
stations, bail bond protection, personal automobile accident insurance 
and theft protection, and other services. Its primary source of income 


41 See notes 28 and 29 supra and accompanying text. 

42 Especially since the working of Sunday observers on Saturday would equally 
disturb the Sabbatarians. - 

43 Justice Frankfurter said in McGowan v. Maryland, supra note 30, at 520, 
“However preferable, personally, one might deem such an exception, I cannot find 
that the Constitution compels it.” 

44 Supra note 33. 

45 Supra note 34. 

46 See generally Cahn, How to Destroy the Churches, Harper’s Magazine, Novem- 
ber, 1961. 
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is dues paid one year in advance by its members, the funds being de- 
posited in bank accounts without restriction as to use. Having employed 
the accrual method of accounting since 1931, petitioner computed its 
gross income for tax purposes by prorating advance dues one-twenty- 
fourth in the first and last months of the membership year and one- 
twelfth for each of the eleven intervening months. Income for months 
extending beyond the taxable year was posted to a liability account and 
reported as gross income for tax purposes in the ensuing year. Prepaid 
fixed membership costs were treated in a like manner. Beginning in 
1954, petitioner reported one-half of this income in the year of receipt 
and one-half in the ensuing year. The Court of Claims upheld the Com- 
missioner’s ruling that petitioner’s method of accounting did not clearly 
reflect its income under sections 41! and 446? of the 1939 and 1954 
Internal Revenue Codes respectively, and that prepaid dues represent 
income in the year of receipt. On certiorari, held, affirmed; there being 
no provision specifically authorizing the deferral of prepaid dues, the 
exercise of the Commissioner’s discretion in rejecting petitioner’s method 
of deferral was not unsound. 

The accrual method of accounting, recognizing income in the period 
when earned and expenses in the period when incurred, was allowed in 
the computation of taxable income for the first time in 1916,* in order 
to relieve taxpayers from the necessity of maintaining a dual accounting 
system.5 Use of the accrual method is similarily provided for in the 
Internal Revenue Codes of 1939 and 1954.7 However, if the method 
used does not clearly reflect income, the Commissioner may compute 
taxable income under such method as, in his opinion, does clearly reflect 
income.® In this regard the applicable Treasury Regulations state that 
“approved standard methods of accounting”® and “application of gen- 


1 Int. Rev. Code of 1939, ch. 1, § 41, 53 Stat. 24. 
The net income shall be computed . . . in accordance with the method of 
accounting regularly employed in keeping the books of the taxpayer; but .. . 
if the method employed does not clearly reflect the income, the computation 
shall be made in accordance with such method as in the opinion of the Com- 
missioner does clearly reflect the income... 
See also Int. Rev. Code of 1939, ch. 1, § 42, 53 Stat. 24. 
... income shall be included in the gross income for the taxable year in which 
received by the taxpayer, unless, under methods of accounting permitted under 
a 41, any such amounts are to be properly accounted for as of a different 
period. 
2 Int. Rev. Code of 1954, § 446. 
See also Int. Rev. Code of 1954, § 451. Both sections are substantially to the 
same effect, respectively, as Int. Rev. Code of 1939, §§ 41, 42, supra note 1 
3181 F. Supp. 255 (Ct. Cl. 1960). 
4 Revenue Act of 1916, ch. 463, §§ 8(g), 13(d), 39 Stat. 763, 771. 
SER Rep. No. 922, 64th Cong., Ist Sess. 4 (1916). The dual accounting system 
is the maintenance of one system for commercial purposes and another system for 
income tax purposes. 
6 Int. Rev. Code of 1939, ch. 1, § 41, 53 Stat. 24. 
7 Int. Rev. Code of 1954, § 446(c) (2). 
8 Int. Rev. Code of 1939, supra note 6; Int. Rev. Code of 1954, § 446(b). 
® Treas. Reg. 118, § 39.41-2(a) (1953). 
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erally accepted accounting principles” #° consistently applied will ordi- 
narily be treated as clearly reflecting income. 

Although the applicable statutory provisions and regulations are 
couched in accounting terms and appear to be unequivocal, the courts 
have usually upheld the Commissioner’s assertion that prepaid income, 
i.e., income received in a period prior to the period in which it is to be 
earned, is to be accounted for as gross income for tax purposes in the 
year of receipt. Often this conclusion has been reached through 
application of the claim of right doctrine! enunciated in North American 
Oil Consol. v. Burnet.’* In that case the government, suing to oust the 
taxpayer from certain oil properties, was successful in having a receiver 
appointed in 1916. The profits earned thereafter were turned over to 
the taxpayer in 1917 upon dismissal of the government’s bill. How- 
ever, the final appeal was not dismissed until 1922. The Court held that 
such earnings were reportable in 1917 since they were received under a 
claim of right and without restriction as to disposition, even though the 
taxpayer could have been required later to restore their equivalent.* 

In subsequent cases some courts have allowed deferral.4* Usually these 
decisions have found that the claim of right doctrine determines only 
what income, concededly earned, is reportable; not when income to be 
earned in a subsequent period is reportable.'* 

In 1954 Congress enacted sections 452** and 462'® authorizing tax- 
payers to defer prepaid income” and establish reserves for estimated ex- 
penses. Prior to the passage of these provisions, reserves for estimated 
expenses had been disallowed” since such estimations could involve an 
inquiry into the propriety of the amount, a matter of financial judgment. 


10 Treas. Reg. § 1.446-(a) (2) (1957). 

11 Streight Radio and Television, Inc. vy. Commissioner, 280 F.2d 883 (7th Cir. 
1960), cert. denied, 366 U.S. 965 (1961) (television service contracts) ; New Capital 
Hotel, Inc. v. Commissioner, 28 T.C. 706 (1957), aff’d, 261 F.2d 437 (6th Cir. 1958) 
(prepayment of rent for the last year of lease in lieu of security deposit) ; Andrews 
v. Commissioner, 23 T.C. 1026 (1955) (dance lesson tuition); Moritz v. Commis- 
sioner, 21 T.C. 622 (1954) (deposits on unfinished photographs); South Tacoma 
Motor Co. v. Commissioner, 3 T.C. 411 (1944) (coupons for motoring service) ; 
E. B. Elliott Co. v. Commissioner, 45 B.T.A. 82 (1941) (advance payment for out- 
door advertising). See also Your Health Club, Inc. v. Commissioner, 4 T.C. 385 
(1944) (club fees due but unpaid). 

12 E.g., Andrews v. Commissioner; and Moritz v. Commissioner, supra note 11. 

13 286 U.S. 417 (1932). 

141d. at 424. 


15 Schlude v. Commissioner, 283 F.2d 234 (8th Cir. 1960), vacated, 367 U.S. 911 
(1961), on basis of principal case (dance lesson contracts); Bressner Radio, Inc. v. 
Commissioner, 267 F.2d 520 (2d Cir. 1959) (television service contracts) ; Beacon 
Publishing Co. v. Commissioner, 218 F.2d 697 (10th Cir. 1955) (newspaper sub- 
scriptions ). 

16 Schlude v. Commissioner, supra note 15, at 237; Bressner Radio, Inc. v. Commis- 
— supra note 15, at 525; Beacon Publishing Co. v. Commissioner, supra note 15, 
at 3 

17 Int. Rev. Code of 1954, ch. 736, § 452, 68A Stat. 152. 

18 Int. Rev. Code of 1954, ch. 736, § 462, 68A Stat. 158. 

19S. Rep. No. 1622, 83d Cong., 2d Sess. 301 (1954). 

20 See Brown v. Helvering, 291 U.S. 193 (1934). 
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Sections 452 and 462 were retroactively repealed in 1955.24 The reason 
given by the committees of both houses of Congress was the anticipated 
revenue loss of approximately one billion dollars in the transition period.?* 
This would have been caused by deducting estimated expenses attribut- 
able to that period under section 462 and expenses which, although 
attributable to a prior period, would have been paid in the transition 
period. Likewise, deferral of income under section 452 would have 
caused a transitional revenue loss. It ap though, that the effect of 
section 462 was the major concern; section 452 was repealed to prevent 
deferral of income to the extent of estimated expenses so as to effect 
a section 462 result.2* The committees were in accord with the principle 
that tax accounting should be brought into harmony with generally 
accepted accounting principles and directed that studies of the problems 
be made for future legislation. Although in 1958 deferral of prepaid 
subscription income was specifically authorized by section 455,7° Con- 
gress had not specifically authorized such treatment of any other type 
of income.”¢ 

In Automobile Club of Michigan v. Commissioner," the petitioner, 
an automobile club rendering services substantially similar to those 
rendered in the principal case, allocated annual dues paid in ad- 
vance ratably (one-twelfth each month) over the months of the 
membership, deferring such income as was to be earned to the ensuin: 
year. The Court held that the system of accounting was “purely artificial” 
and that inclusion of dues in gross income in the year of receipt was not 
an abuse of the Commissioner’s discretion.2* Apparently there was no 
offer of proof of any experience rate for expenses incurred in performing 
the obligations. The Commissioner asserted the claim of right doctrine,” 
but this was not passed upon by the majority. The Court distinguished 
Beacon Publishing Co. v. Commissioner® and Schuessler v. Commis- 
sioner*! since they concerned, respectively, deferral until publication 


21 Act of June 15, 1955, ch. 143, § 1, 69 Stat. 134. 
22S. Rep. No. 372, 84th Cong., Ist Sess. 4-5 (1955); H.R. Rep. No. 293, 84th 
Cong., Ist Sess., 2-5 (1955). 
23'H.R. Rep. No. 293, supra note 22, at 3-4; 101 Cong. Rec. 3686, 3693 (1955); 
See S. Rep. No. 372, supra note 22, at 4. 
24S. Rep. No. 372, supra note 22, at 6; H.R. Rep. No. 293, supra note 22, at 3-5. 
The confusion and inequities in existing law were recognized and a letter from the 
Secretary of the Treasury was read into the House report. 
{T]he Treasury Department will not consider the repeal of section 452 as 
any indication of congressional intent as to the proper treatment of prepaid 
subscriptions and other items of prepaid income, either under prior law or 
under other provisions of the 1954 code... . 
25 Int. Rev. Code of 1954, § 455, added by 72 Stat. 1625 (1958). Subsection 455 
(c)(3)(B) permits an election to defer prepaid subscription income without the 
ommissioner’s consent for taxable years beginning after December 31, 1957. 
26 But see notes 52-56 infra and accompanying text. 
27 353 U.S. 180 (1957). 
28 Td. at 189-90. 
29 Td. at 188. 
80 Supra note 15. 
31 230 F.2d 722 (Sth Cir. 1956) (allowing deduction of reserve for estimated cost of 
performing service guarantees on sales of new furnaces). 
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and performance at a specified time, whereas in Michigan performance 
was only on demand and not related to fixed dates after the tax year.3? 
The dissent, finding the claim of right doctrine to be applicable only 
where the right to receive or keep income is in dispute,** felt that the 
taxpayer’s system of accounting was proper under section 41** and 
resulted in a more accurate reflection of earnings than that which the 
Commissioner asserted.*5 


The Michigan case has been distinguished by two circuit courts as 
not precluding a realistic deferral of income based upon statistical ex- 
perience.*¢ 


In the principal case, petitioner introduced expert accounting testi- 
mony and statistical evidence of over-all cost experience. The Commis- 
sioner asserted the claim of right doctrine to defeat petitioner’s system 
of deferral. The Court of Claims found it unnecessary to pass on that 
doctrine stating that while Michigan did not expressly preclude income 
deferral, it did rule out petitioner’s method.*7 On certiorari the Com- 
missioner conceded that the claim of right doctrine was not applicable, 
since there was no dispute as to petitioner’s right to receive or keep 
the income, but relied on the rationale of the doctrine for support.** The 
majority recognized that petitioner’s method was in accord with generally 
accepted accounting principles, being consistent with over-all experience, 
but said that the Commissioner need not accept average experience of 
performance based on statistical computations on a group or pool basis.*® 
The Court found petitioner’s change in 1954, whereby one-half of its in- 
come was reported in the year of receipt and the balance in the ensuing 
year, even more artificial. Monthly allocation of income to the extent 
of actual expenditures on a group basis was considered equally unsatis- 
factory.“ The Michigan case was cited for rejection of deferral where 
performance was only on demand and not related to fixed dates after 
the tax year, but whether this was controlling in the instant case 
was not decided in view of other considerations: repeal of section 452 
which had specifically authorized petitioner’s method of accounting; 
enactment of section 455 subsequent to the Michigan decision, and the 
unsuccessful effort to have automobile club dues added to section 455. 
The Court concluded that since Congress had not seen fit to specifically 


32 Supra note 27, at 189 n.20. The Court further stated that they expressed no 
opinion as to the correctness of the Beacon and Schuessler decisions. 

33 Supra note 27, at 191-92. 

34 Int. Rev. Code of 1939, supra note 1. 

35 Supra note 27, at 192-93. 

36 Schlude v. Commissioner, supra note 15, at 240; Bressner Radio, Inc. v. Commis- 
sioner, supra note 15, at 523; see Note, 67 Yale L.J. 1425, 1440-41 (1958); Note, 15 
Tax L. Rev. 343, 360 (1960). 

37 Supra note 3, at 258. 

38 Brief for Respondent, pp. 35-36. 

39 367 U.S. 687, at 692-93. 

40 Id. at 693-94. 

41 Td. at 691. 

42 Td. at 694-97. 
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authorize deferral of prepaid income in this field, the Commissioner’s 
rejection of such deferral was within his discretion.‘ 


The four dissenting justices felt that petitioner’s deferral was realistic, 
and therefore not precluded by the Michigan decision;** that repeal of 
section 452 was no indication of congressional intent in the instant 
situation since petitioner was not attempting any change which would 
result in a transitional revenue loss;** and that enactment of section 455 
was not pertinent since it was concerned with a change of accounting 
without the consent of the Commissioner.“ They concluded that peti- 
tioner’s method of accounting clearly reflected income, therefore the 
Commissioner’s discretion never arose.** 


The reasoning of the majority that the Commissioner need not accept 
statistical averages of performance on a group or pool basis would appear 
to be applicable where the issue is the establishing of reserves for esti- 
mated expenses, since subsequent actual expenditures would probably 
vary from the estimated reserve.*® However, different considerations 
should be controlling where the issue is deferral of prepaid income. The 
fact that expenses of performance vary from month to month on a group 
basis, leaving the exact amount of the expenses unknown until the 
subsequent period, should be immaterial since there is no attempt to 
deduct these expenses until the subsequent period. It would appear that 
the controlling factor should be whether there is a requirement to per- 
form on demand and reasonable assurance that there will be expenses 
of performance in the subsequent period in order to determine if the 
income is unearned and, therefore, deferrable. Moreover, to find in the 
repeal of section 452 evidence of congressional intent to disallow deferral 
for taxpayers not attempting a transition is doubtful at best in view of 
the congressional committee reports and debates.*® But legislative coverage 
for subscriptions under section 455 to the exclusion of all other types of 
income, and denying other types even limited coverage, would appear 
to be a factor in support of the Court. Nonetheless, viewing all of these 
factors in the light most favorable to the government, it is difficult 
to see how they result in a conclusion that rejection is within the Com- 
missioner’s discretion since statutory discretion arises only when income 
is not clearly reflected.®° 


The principal case was followed by enactment of section 456,°! which 
permits an election to defer income from prepaid dues by non-stock, 
membership organizations®* unless the cash receipts and disbursements 


43 Id. at 697-98. 

441d. at 698-99. See note 36 supra and accompanying text. 

45 367 U.S. at 709-10. See reports cited note 22 supra and accompanying text. 
46 367 U.S. at 710-11. See note 25 supra. 

47 367 U.S. at 716. 

48 See note 20 supra and accompanying text. 

49 See notes 22-24 supra and accompanying text. 

50 See statutes cited notes 1-2 supra. 

51 Int. Rev. Code of 1954, § 456, added by 75 Stat. 222 (1961). 

52 Int. Rev. Code of 1954, § 456(e) (3): 
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method of accounting is used.** The impact of a transitional revenue 
loss is lessened by requiring the inclusion in gross income in the year 
of election of an additional amount equal to that amount which would 
have been included in gross income in the year of election had the elec- 
tion been effective three years prior.** This additional amount is then 
to be deducted ratably over the year of election and the four succeeding 
years.*° Considering the narrow limitations as to the types of income 
and organizations covered by section 456, it would appear that the effect 
of this decision is to continue to require the pes tga of income taxes 
by all other taxpayers who receive income in advance of performance." 
In many cases the result will be insufficient funds to meet expenses to 
be incurred in earning that income. Although these hardships are some- 
what alleviated by the “Net Operating Loss Carryback and Carry- 
overs,” *’ the impact on new and liquidating concerns and the liquidity 
of established concerns is indeed great. However, any new rule by the 
Court allowing deferral whenever it would result in a clear reflection 
of income could cause the same type of transitional revenue loss which 
required the repeal of sections 452 and 462.°* To limit such a rule only 
to those taxpayers who have consistently reported their income on the 
deferral basis, so as to preclude a transitional revenue loss, would per- 
haps be unfair to other taxpayers—especially those who have received 
an adverse ruling in prior years or have been deterred by such ee 
Since Congress, with its superior machinery for fact-finding, has de- 
termined that the ee workable solution at present is specific legislative 
coverage by type of income and organizational structure, granted at 
intermittent periods, the Court’s conclusion that it was in no position to 
solve this complicated problem for Congress or attempt an ad hoc 
determination of its own would appear sound. 

Although the principal case probably marks the demise of the claim 
of right doctrine as the basis for requiring reporting of prepaid income 
in the year of receipt, the trend in the circuit courts toward allowing 
deferral has been quelled.5® Apparently, the mandate to the lower courts 

The term “membership organization” means a corporation, association, federa- 
tion, or other organization— 

(A) organized without capital stock of any kind, and 

(B) no part of the net earnings of which is distributable to any member. 

53 Int. Rev. Code of 1954, § 456(c) (1). 

54 Int. Rev. Code of 1954, § 456(d) (1). 

55 Int. Rev. Code of 1954, § 456(d) (2). 

56 See cases cited note 11 supra. 

57 Int. Rev. Code of 1939, § 122, as amended by Revenue Act of 1942, ch. 619, 56 
Stat. 799, 847-48; Int. Rev. Code of 1954, $ 172. In effect, these provisions allow 
the excess of certain deductions over reportable income to be used to reduce taxable 
income reported in certain prior years, after which any excess may be used as a 
deduction in certain subsequent years. 

58 See reports cited notes 22-23 supra and accompanying text. 

59 Schlude v. Commissioner, supra note 15, was vacated on the basis of the principal 
case; Bressner Radio, Inc. vy. Commissioner, supra note 15, is no longer valid precedent 
as its conflict with the Court of Claims in the principal case was the basis for 
certiorari in the principal case; Schuessler v. Commissioner, supra note 31, although 


frequently referred to in deferral cases, is properly a question of accrual of estimated 
expenses and does not involve deferral of prepaid income; Beacon Publishing Co. v. 





o 


SC anew OWRD st OR 


ses rt 


<> 


CASE NOTES 375 


is to uphold the Commissioner’s discretion in rejection of deferral of 
prepaid income for any type of income not explicitly covered by legis- 
lation, unless performance is related to fixed dates after the tax year. 
Although hardships are bound to arise in particular cases, any relief in 
the future lies with Congress. 

Jobn E. Taulbee 


FepERAL INCOME TAXATION—MoNEY OBTAINED BY EMBEZZLEMENT AS 
TAxaBLE INCcoME—James v. United States, 366 U.S. 213 (1961). 


Petitioner embezzled large amounts from his employer union and from 
an insurance company with which the union was doing business. When 
the shortages were discovered in 1956, the union at once filed a civil 
action to compel repayment. The petitioner and the union settled the 
matter. Petitioner then pleaded guilty to a charge of “conspiracy to 
embezzle” in the state court, and was subsequently convicted in a 
federal district court of willfully attempting to evade income taxes due 
on the embezzled sums.’ Petitioner had defended on the grounds that 
embezzled funds are not taxable income under the rule of Commissioner 
v. Wilcox. The court of appeals affirmed.* On certiorari, held, em- 
bezzled funds constitute taxable income.* 

Although income has been defined as “the gain derived from capital, 
from labor, or from both combined,”* gains from illegal transactions 
are not exempted simply because they are derived from an ille 
source;* and gains derived from illegal businesses from which there can 


Commissioner, supra note 15, is now within the scope of section 455 permitting deferral 
of prepaid subscription income. 

1 James was convicted of a violation of Int. Rev. Code of 1939, § 145(b), ch. 289, 
52 Stat. 513, for the embezzlements prior to the adoption of the Internal Revenue 
Code of 1954; and of violation of Int. Rev. Code of 1954, § 7201, for embezzlements 
after the adoption of the act. 

2 327 U.S. 404 (1946). 

8 273 F.2d 5 (7th Cir. 1959). 


4 However, petitioner was absolved of the charge of “willful” evasion of taxes, and in 
this respect, the court of appeals was reversed. The majority opinion stated that 
because of the “gloss” placed on the statute by Wilcox, supra note 2, the element 
of willfulness could not be proved as a matter of law. Two justices concurred 
in this result, but felt that the jury should have passed on the question of willfulness. 
One justice dissented, on the ground that there was no reliance on Wilcox as a 
matter of law. 

5 Eisner v. Macomber, 252 U.S. 189, 207 (1920) ; see also the statutory definition of 
income in the Int. Rev. Code of 1939, § 22(a), ch. 289, 52 Stat. 457: “ ‘Gross income’ 
includes . . . gains and profits from any source whatever . . .” and Int. Rev. Code of 
1954, § 61(a) : “Except as otherwise provided in this subtitle, gross income means all 
income from whatever source derived. . .” But in Commissioner v. Glenshaw Glass Co., 
348 U.S. 426 (1955), the Court limited the Eisner definition to distinguishing gain from 
capital, and substituted the test of “accessions to wealth, clearly realized, . . . over 
which the taxpayers have complete dominion.” Id. at 431. 

6 United States v. Sullivan, 274 U.S. 259, 263 (1927). This has been true, the Court 
said in that case, since Congress amended the Internal Revenue Code of 1913, ch. 16, 
$ II B, 38 Stat. 114, 167, to omit the word “lawful,” which had qualified the definition 
of businesses from which income might be derived. Amended by ch. 463, § 92(a), 39 
Stat. 757 (1916). 
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be no recovery by the payor have, since 1916, been taxable.’ In addition, 
where the ultimate ownership of funds may be disputed in litigation, the 
gains have been held taxable under the “claim of right” doctrine.® 

There was, however, disagreement in the lower federal courts before 
1946 as to whether illegally obtained funds, which could be summarily re- 
covered from the wrongdoer, constituted taxable income. The Eighth 
Circuit, in affirming a tax court holding that embezzled money was 
taxable income to the wrongdoer, adopted the rationale of the tax court 
that since the taxpayer treated the money as his own, he derived actual, 
and taxable, economic benefit from it.2 The court of appeals said that 
such a test, based on arrange was the only practical one available. 
Since the statutory definition of income?® is all-inclusive, and since the 
government could not wait for a civil action of recovery, the possessor 
of the money, who recognizes no restriction on its use, should be treated 
as the owner for tax purposes. The Fifth Circuit disagreed;'* although 
admitting that illegal income to which the wrongdoer has legal title’ 
or holds under a claim of right'* would be taxable, that court held em- 
bezzled money not taxable income because the embezzler took neither 
colorable claim of right nor title to the funds in question. Moreover, 
since the wrongdoer had an instant, unconditional obligation to repay 
the money, no gain in fact resulted.'® 


In Commissioner v. Wilcox, the Supreme Court adopted the Fifth 
Circuit’s reasoning, stating that embezzled funds could not constitute 


income. To be income, money must be held under a “claim of right,” 


7 United States v. Sullivan, supra note 6 (income from bootlegging) ; Chadick v. 
United States, 77 F.2d 961 (5th Cir. 1935), cert. denied, 296 U.S. 609 (1935) 
(income from graft). 

8 This doctrine was originated in the case of North American Oil Consol. v. Burnet, 
286 U.S. 417, 424 (1932) ; and, although this case did not hold that a claim of right 
was necessary for funds to be income, it was later cited for this proposition; see, e.g., 
Commissioner v. Wilcox, supra note 2, at 408. 

9W. C. Kurrle, 10 P-H Tax Ct. Mem. 41182, 41183 (1941), aff’d, 126 F.2d 723 
(8th Cir. 1942). 

10 Internal Revenue Code of 1939, supra note 5. 

11 Kurrle v. Helvering, 126 F.2d 723, 724-25 (8th Cir. 1942). The court quoted 
from the language of Judge Hand, in the case of National City Bank v. Helvering, 98 
F.2d 93, 96 (2d Cir. 1938), which was the original case stating that all illegally 
obtained funds were taxable. That case, however, dealt not with embezzlement, but 
with an illicit bonus which a corporate officer took in his own name and then 
returned when the stockholders initiated a derivative suit for recovery. 

12 McKnight v. Commissioner, 127 F.2d 572 (5th Cir. 1942). : 

18 Td. at 574. National City Bank v. Helvering, supra note 11, was distinguished 
on this basis. 

14 Thus distinguishing Barker v. Magruder, 95 F.2d 122 (D.C. Cir. 1938), where a 
lender was taxed on accrued interest, even though, being usurious, there was no 
obligation by the debtor to. pay it. wick 

15 McKnight v. Commissioner, supra note 12, at 574. The Ninth Circuit followed the 
McKnight holding in Wilcox vy. Commissioner, 148 F.2d 933, 934-35 (9th Cir. 1945), 
but other circuits, although not faced with embezzled funds, used the same test as the 
Eighth Circuit. E.g., Humphreys v. Commissioner, 125 F.2d 340, 341 (7th Cir. 1942), 
cert. denied, 317 U.S. 637 (1942), in which ransom money received by a kidnapper 
was held taxable; Penn v. Robertson, 115 F.2d 167, 175 (4th Cir. 1940), in which, 
although a stock allotment to a corporation officer was held “void,” the court found 
the officer had received taxable income under the “economic benefit” test. 
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which was defined as a “bona-fide legal or equitable claim.” In addition, 
there must not be an unconditional obligation to repay.’® 

The Treasury Department immediately accepted Wilcox, but restricted 
it, in conformity with the Fifth Circuit’s original language, to include 
only those cases where the owner did not lose title and did not give 
consent to the taking.7 The lower courts applied it in a like manner,’* 
and thus exempted only embezzled and stolen money.’® 

Then, in 1952, the Supreme Court held extorted money taxable in 
Rutkin v. United States.2° The circuit court had distinguished the facts 
of Rutkin’s extortion from Wilcox on the basis that Rutkin had a color- 
able claim of title to the money, and that, since he thought he was 
morally entitled to the money, he had a “subjective” claim of right. 
There was also a plain inference that Rutkin’s victim, as well as con- 
senting to the original taking, had condoned it by letting the statute 
of limitations run, thus ending Rutkin’s unconditional obligation to re- 
pay.21_ However, the language of the Rutkin opinion suggested an 
abandonment of the Wilcox test, and a return to the “economic benefit” 
test.22 The Court found that an unlawful gain constitutes taxable income 
when its recipient has such control over it that, as a practical matter, he 
derives economic benefit from it.28 But the Court declined to overrule 
Wilcox because the issue in Rutkin was whether money extorted from a 
victim with his consent was taxable.24 The dissenting opinion felt that 
Wilcox had, in fact, been overruled. The dissent also said that the ex- 
tortioner’s “claim of right” is no greater than that of the embezzler, since 
the extortioner also has a continuing obligation to repay,”® and further, 
that the extortioner’s loot, like the embezzler’s, is “sporadic,” and hence 
non-taxable.?¢ 


16 327 U.S. at 408. In Wilcox, the Court had determined the unconditional obliga- 
tion to repay by reference to state (Nevada) law which gave the victim of Wilcox’ 
embezzlement the right to replevy the moun. or have it summarily restored by a 
magistrate. Id. at 409, citing Nev. Comp. Laws, §§ 8681, 11243-11246 (1929). 

17G.C.M. 24945, 1946-2 Cum. Bull. 27, 28. Quoted in United States v. Peelle, 
159 F. Supp. 45, 54 (E.D.N.Y. 1958). 

18 E.g., Akers v. Scofield, 167 F.2d 718, 720 (Sth Cir. 1948), cert. denied, 335 
U.S. 823 (1948). Haberkorn v. United States, 173 F.2d 587, 590 (6th Cir. 1949). 

19 Note, 62 Yale L.J. 662, 665 (1953). The courts further restricted Wilcox to 
exclude businessmen who took from wholly-owned corporations, and then claimed these 
were tax-exempt “embezzlements.” These “takings” were regarded as constructive 
dividends. United States v. Currier Lumber Co., 70 F. Supp. 219, 221 (D.Mass. 1947), 
aff'd, 166 F.2d 346 (1st Cir. 1948). 

20343 U.S. 130 (1952). 

21189 F.2d 431, 435, 436 (3d Cir. 1951). This interpretation of Wilcox, finding 
extorted money taxable, had been used earlier by the tax court, Estate of Joseph 
Nitto, 13 T.C. 858, 867 (1940), and comported with the two standards plainly set 
forth in that case. See text accompanying note 17 supra. 

22 See 343 U.S. at 137. 

23 Ibid. Two cases were cited as authority for this Cae wh Corliss v. Bowers, 
281 U.S. 376 (1930) ; and Burnet v. Wells, 289 U.S. 670 (1933). These cases, 
however, dealt with taxpayers’ attempts to avoid tax liability by separating them- 
selves from the legal title by setting up trusts in which the taxpayers’ retained the 
beneficial use. 

24 343 U.S. at 138; see text accompanying note 19 supra. 

25 Td. at 139-40. 

26 This “sporadic” loot was contrasted with the admittedly taxable, but .regular, 
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The lower federal courts found it difficult, in most cases, to reconcile 
Rutkin with Wilcox. Their usual approach was to criticize Wilcox, 
distinguish it on the facts, and then decide the case on an “economic 
benefit” rationale.27 Some courts, however, still followed Wilcox,?® and 
in one such case, the Supreme Court denied certiorari.” 


The principal case was initially decided by the Seventh Circuit,2° where 
the court specifically held that Rutkin had overruled Wilcox. The court 
reasoned that, although the facts were squarely in point with Wilcox, 
the “economic benefit” test was more in keeping with the current policy 
of the Supreme Court as enunciated in Rutkin. They further criticized 
Wilcox because, under that doctrine, the state law had to be resorted to 
in order to determine the wrongdoer’s unconditional obligation to repay.*! 
Hence, they refused to follow Wilcox, and held the embezzled funds 
taxable. 


The Supreme Court agreed with the lower court’s refusal to follow 
Wilcox, noting that the lower courts were finding it difficult to follow 
both Wilcox and Rutkin.** This, they said, was because Rutkin had 
“thoroughly devitalized” Wilcox; Rutkin’s legal claim was said to be no 
greater than Wilcox’ claim, and Rutkin’s obligation to repay was no less. 
The “claim of right” requirement in Wilcox was abandoned in favor of 
the “economic benefit” test, and the “unconditional obligation to repay” 
requirement for exemption was qualified to require a “consensual recogni- 
tion, express or implied” ** of an obligation to repay with an absence 
of any restriction as to the disposition of funds. The Court stated that 
this would bring all wrongful appropriations within the scope of the 
tax laws, and would exclude only loans.** 

Three justices, Black, Douglas, and Whittaker, dissented on the grounds 
that Wilcox should not have been overruled. Justice Black wrote an 
opinion based on two arguments; that Wilcox and Rutkin were com- 
patible (although he still believed Rutkin to be wrong), and that Wilcox 
was correct. Without much comment, Justice Whittaker agreed that 
Wilcox and Rutkin could be reconciled, and confined his opinion to 


income of bootleggers and gamblers, who are “to all intents and purposes, engaged in 
going businesses.” Id. at 140-41. 

27 United States v. Bruswitz, 219 F.2d 59 (2d Cir. 1955), cert. denied, 349 U.S. 
913 (1955), which distinguished bribes from embezzled money ; Kann v. Commissioner, 
210 F.2d 247 (3d Cir. 1953), cert. denied, 347 U.S. 967 (1954), where the defendant 
practically owned the corporation, and was able both to pay the tax, and to return 
the money; Briggs v. United States, 214 F.2d 699 (4th Cir. 1954), cert. denied, 348 
U.S. 864 (1954), where the employee realized a secret profit on the sale of the em- 
ployer’s land, but the employer got his asking price. 

28 E.g., United States v. Peelle, supra note 17. 

29 Dix vy. Commissioner, 223 F.2d 436 (2d Cir. 1955), cert. denied, 350 U.S. 894 


(1955). 

30 273 F.2d 5 (7th Cir. 1959). 

811d. at 6. The circuit court stated that state law is controlling only when the 
federal taxing act by express language or necessary implication makes its operation 
dependent on state law, quoting Lyeth v. Hoey, 305 U.S. 188, 194 (1938). 

2 See text accompanying note 27 supra. 
a — v. United States, 366 U.S. 213, 219 (1961). 
i 
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the defense of Wilcox. Both dissents stressed the fact that the real loser 
in the transaction was likely to be the original owner of the funds. The 
only actual result of overruling Wilcox, they stated, was to allow taxation 
of the income in the hands of the wrongdoer at the only time when the 
owner could recover. Even under Wilcox, the gain would have become 
taxable whenever the owner’s claim was renounced, either by condona- 
tion, or by the statute of limitations.*° Under the rule of the principal 
case, however, when the owner discovers the embezzlement he may 
well face a prior government tax lien on any money still in the possession 
of the wrongdoer.** 

Justice Black, in his dissent, stressed the fact that the owner still had 
title and full rights to the money, even though the majority would 
treat it as taxable income to the embezzler. He agreed that the wrongdoer 
should be taxed when the victim had willingly given him the money or 
property, and when there was a clear change of possession, for under 
these conditions the law could not presume to know whether the owner 
would ever choose to regain title and ownership. This could be called 
a semblance of a claim of” right. But in embezzlement, there is no change 


of title or ownership; even possession has not changed, but only the 
purpose of the possessor. Justice Black felt that the reason for over- 
ruling Wilcox must have been the desire to punish a state crime b 

means of federal law-enforcement machinery. He concluded that the 
result certainly could not have been dictated by the revenue produced, 


because the difficulty of discovery and the usual insolvency of the em- 
bezzler when discovered rendered the tax gain from that source in- 
consequential. Nor, he said, could it have been logic because the funds 
were still owned by the victim. 

Justice Whittaker emphasized the unconditional obligation to repay, 
stating that this was the heart of the Wilcox decision. He thought this 
a necessary requirement, since, disregarding the illegality of embezzle- 
ment, it would be a non-taxable loan. The only meaningful distinction 
between a loan and an embezzlement was stated by the majority to be a 
“consensual recognition” of the duty to repay. However, Justice Whit- 
taker noted that the law implies such consensual recognition in the case 
of embezzlement, by forcing summary return of the funds.*7 

The question remains whether Wilcox and Rutkin were actually in- 
compatible. True, the language used in Rutkin®® was contrary to some 
of the language used in Wilcox,®® but in comparing the facts of the two 
cases, the Court reached consistent results. In Rutkin, the Court expressly 
confined itself to cases where the owner gives consent to the misappro- 
priation,*° even if such consent was procured by fraud. By doing so, 
the Court struck a balance between the rationale behind the “economic 

$5 Commissioner v. Wilcox, supra note 2, at 409-10. 

36 366 U.S. at 252 (opinion of Justice Whittaker). 

87 Td. at 251-52. 

38 See text accompanying note 22 supra. 


89 See text accompanying note 16 supra. 
40 343 ULS. at 138. 
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benefit” test,41 and the Wilcox rationale.42 The federal tax authorities 
cannot, for reasons of convenience, await the outcome of litigation in 
the state courts before payment of taxes can be enforced. But, on the 
other hand, it would seem unduly harsh to the rightful owner of the 
money to be confronted with a federal tax lien when he tries to recover 
his property. It would appear that the government in its efforts to 
enforce payment of taxes was demanding a share of the take from the 
wrongdoer, thus collaborating in his crime. For the victim the effect is 
certainly the same. 

In spite of the loose language used in Rutkin, the misappropriated funds 
in Rutkin’s hands could have been taxed on the basis of existing inter- 
pretations of Wilcox without doing violence to that case, on the basis 
of title,** or of consent—the only legal effect of which is to give voidable 
title to the wrongdoer.** And, but for the Court’s statement of the 
economic benefit test, the decision would probably not have been 
thought to affect Wilcox. Even with the language used, it would seem 
that the lower courts could have reconciled the two cases without 
great difficulty by applying the “economic benefit” test only to cases 
where the consent of the victim was procured. 

The basis for using the consent of the victim as the dividing line has 
a strong foundation in practicality. There is a real difference between the 
defrauded victim who knows the identity of the wrongdoer, and who 
certainly at the time of the taking expects the wrongdoer to exercise 
no restrictions on the property, and the victim of embezzlement, who 
is unaware of the loss. In the first case, the taxing authorities would 
have to wait for the victim to repudiate the transaction to know whether 
the wrongdoer’s title is void, voidable, or perfect. It is reasonable here 
to allow taxation. In the second case, it is the acquisition of the money 
by the wrongdoer which must await discovery. Until the discovery, 
to all outward appearances, the victim is still the actual owner. Reason 
and fairness to the original owner would seem to compel exemption 
of these illicit gains.“ Therefore, it is submitted that the Court erred, 
and that both Rutkin and Wilcox were correct. 


Michael E. McKenzie 


PaTENTs—CLAIM COoNSTRUCTION—ENVIRONMENTAL ELEMENTS RECITED IN 
PREAMBLE AND FUNCTIONALLY RELATED TO AFFIRMATIVELY CLAIMED 
ELements—In re Dean, 48 C.C.P.A. (Patents) , 291 F.2d 947, 130 
US.P.Q. 107 (1961). 


Appellant’s application disclosed an electrical timing circuit for a 


41 National City Bank v. Helvering, supra note 11. 
42 McKnight v. Commissioner, supra note 12. 
43 Akers v. Scofield, supra note 18; United States v. Peelle, supra note 17. 


442 Burdick, Law of Crimes $$ 535, 639 (1946); Brown, Personal Property $ 70 
(2d ed. 1955). 


45 See text accompanying note 36 supra. 
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camera shutter. A typical claim is reproduced in part with the pertinent 
sections italicized: 


In a camera having a shutter mechanism including two inde- 
pendently operable shutter actuating elements, a shutter-timing ap- 
paratus for effecting a precisely predetermined camera exposure 
comprising: a pair of electro-responsive devices adapted to be 
individually coupled to said elements; * * * means for developing 
an electrical pulse in one of said control elements to cause its as- 
sociated device to initiate an exposure; * * * and an electrical time- 
constant circuit responsive to operation of said pulse developing 
means for rendering said discharge device conductive to develop 
a delayed pulse in said other of said control circuits to cause its as- 
sociated electro-responsive device to complete an exposure.’ 


As shown, the body of the claim was primarily directed to the electrical 
timing circuit, but the preamble recited certain mechanical elements of 
the shutter apparatus. The italicized phrases in the body of the claim 
functionally related the elements of the preamble to the positively re- 
cited elements of the electrical circuit. The Examiner rejected the claims 
on three different grounds: (1) for failing to particularly point out the 
invention because the presence of the mechanical elements confused the 
issues; (2) as drawn to the old combination of an electrical timing circuit 
and a mechanical shutter; and (3) as unpatentable over certain cited 
prior art which showed the broad combination of a timing circuit and 
a mechanical shutter. The Board of Appeals affirmed the three separate 
grounds of rejection, considering all three as predicated upon the single 
fact that the claims were drawn to the combination of a timer and a shut- 
ter mechanism rather than a timer per se. On appeal, held, reversed; en- 
vironmental elements recited in an introductory clause and functionally 
related to affirmatively claimed elements in a claim body are not neces- 
sarily elements of the combination claimed; interpretation of claims is 
not controlled by legal “tests.” ? 

Originally the statutes did not require claims as a part of a patent 


1 The complete claim with the phrases at issue italicized is reprinted : 
In a camera having a shutter mechanism including two independently operable 
shutter-actuating elements, a shutter-timing apparatus for effecting a precisely 
predetermined camera exposure comprising: a pair of electro-responsive de- 
vices adapted to be indtvidually coupled to said elements; an alternating- 
current supply circuit; a pair of rectifier circuits coupled to said supply 
circuit, each including an energy-storage condenser; a pair of control circuits 
individually coupled to said condensers, each including one of said devices; 
means for developing an electrical pulse in one of said control circuits to cause 
its associated device to initiate an exposure; a normally non-conductive electron 
discharge device included in the other of said control circuits; and an electrical 
time-constant circuit responsive to operation of said pulse-developing means 
for rendering said discharge device conductive to develop a delayed pulse in 
said other of said control circuits to cause its associated electro-responsive 
device to complete an exposure. 

2The court considered the Examiner’s separate grounds of rejection, but treated 

them, as did the Board, as predicated on the same single issue. 





382 THE GEORGE WASHINGTON LAW REVIEW 


application.* The Patent Act of 1836* required that the inventor “par- 
ticularly specify and point out the part, improvement or combination, 
which he claims as his own invention or discovery.”® Although claims 
have been required for 125 years, the current statutes are silent as to 
the form a claim must take, other than that the part of the disclosure 
regarded as the invention must be claimed with particularity and distinct- 
ness.® Stringham’ gives several reasons why most claims are cast in the 
form utilizing an introductory clause or preamble: (1) A claim is a 
definition, and persons of European origin are most accustomed to the 
Aristotelian definition which consists of a genus (the preamble) and a 
differentia (the claim body).* (2) The introductory clause fixes the field 
of art and search class for the claims.® (3) The introductory clause pro- 
vides a bi-valued claim, i.e., primarily the claim body specifies a sub- 
combination, and secondarily, the introductory clause limits the sub- 
combination to a specific machine or area of utility.’ 

Although the use of an introductory clause to state the environment 
for the invention set out in the body of a claim was approved in the 
classic case of Ex parte Jepson, the weight to be given to the in- 
troductory clause has been the source of considerable litigation. As a 
general rule, the preamble is introductory only, and should not be con- 
sidered a limitation of the claim.’* This is so because the body of the 
claim is usually a self-contained description of the invention, and the 
preamble merely acts as a title, stating a purpose or intended use for 
the completely defined subject matter that follows.’* If, however, the 
preamble so affects the enumerated elements in the body of the claim 
that it gives “meaning, and vitality” ‘° to the elements, i.e., it adds some- 
thing not found or inherent in the body of the claim, then it is given the 
effect of a limitation in the same way that an adjective limits a noun.’® 
Numerous exceptions to these generalizations exist, and a preamble has 
been considered limiting for some purposes, although not for others. 
Thus, the preamble is generally insufficient to distinguish from the prior 
art during prosecution of the application inasmuch as novelty must be 


3 The Patent Act of 1790, ch. 7, § 2, 1 Stat. 110, and the Patent Act of 1793, ch. 
11, § 3, 1 Stat. 321, required only that the patent specification be particular enough 
to distinguish the invention “from all other things before known.” 

45 Stat. 117 (1836). 

55 Stat. 119 (1836). 

6 35 U.S.C. 112 (1958). 

7 Stringham, Patent Claims, Vol. I (1939) and Vol. II (1941). 

81 id. § 5001. 

92 id. § 5612. 

10 Tbid. 

111917 Dec. Com. Pat. 62. 

12In Kropa v. Robie, 38 C.C.P.A. (Patents) 858, 187 F.2d 150 (1951), 37 cases 
wherein the issue involved the weight to be accorded the preamble were reviewed. 
Prosecution suits against the Commissioner and infringement suits were not tabulated. 

18E.g., In re Jacobson and Hartline, 32 C.C.P.A. (Patents) 970, 148 F.2d 1011 
(1945) ; In re Hack, 44 C.C.P.A. (Patents) 954, 245 F.2d 246 (1957). 

14 In re Beplate, 22 C.C.P.A. (Patents) 1232, 77 F.2d 506 (1935). 

15 In re Laurent, 38 C.C.P.A. (Patents) 811, 186 F.2d 741 (1951). 

16 Schram Glass Mfg. Co. v. Homer Brooke Glass Co., 249 F. 228 (7th Cir. 1918), 
cert. denied, 247 U.S. 520 (1919). 
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present in the positively recited elements of the claim body.” A preamble 
which recites a new use for an old combination of elements likewise 
cannot render the claim allowable, although the new use is unobvious.’* 
However, in Kropa v. Robie, an interference proceeding in which the 
right to make counts was at issue, it was held that a preamble which 
recited a use for the composition defined by the body of the claim was 
limiting,?° and there was no right to copy the count absent a disclosure 
of such use. In infringement cases courts have relied on the introductory 
expression to hold a claim valid," but have disregarded the introductory 
clause to find infringement.” 


Once a preamble is given limiting effect, the elements specified or 
inherent therein may or may not be elements of the combination claimed. 
In Williams Mfg. Co. v. United Shoe Machinery Corp.,?* where the 
preambles of the claims in suit read: “In a machine of the class described, 
the combination . . .”, the Supreme Court held that while the combina- 
tion defined by the body of the claims was limited to a machine of the 
class described in the specification, the elements of the machine de- 
scribed were not imported to make them part of the combination claimed. 
In Schram Glass Mfg. Co. v. Homer Brooke Glass Co.,* an environ- 
mental element was specifically recited in the preamble and referred 
to again in the claim body in connection with the positively recited ele- 
ments. The claim in suit read: “Am automatic device for cutting or 
separating an unsupported freely flowing stream of molten material into 


unformed molten masses, the same comprising a cutting knife and means 
for moving the same and means for supporting the severed stream of 
continuously flowing material.” (Emphasis supplied.) The court held 


17In re Dawe, 19 C.C.P.A. (Patents) 728, 53 F.2d 543 (1931); In re Harmon, 42 
C.C.P.A. (Patents) 921, 222 F.2d 743 (1955). 

18In re Benner, 36 C.C.P.A. (Patents) 1081, 174 F.2d 938 (1949). The preamble 
read: “A ball mill lining element. .. .” The court indicated that while the composi- 
tion defined by the body of the claim was old, the use specified would have warranted 
the grant of a patent had the claims been preoes drafted. Accord, In re Craige, 38 
C.C.P.A. (Patents) 1114, 189 F.2d 620 (1951). 

19 Supra note 12. 

20 The preamble read: “An abrasive article comprising. . . .” 

21 The Telephone Cases, 126 U.S. 1, 23, 572 (1888). Accord, Nordberg Mfg. Co. 
v. Woolery Machine Co., 79 F.2d 685, 27 U.S.P.Q. 189 (7th Cir. 1935), where the 
preamble of a typical claim in suit read: “A machine for working on railroad tracks 
comprising. . . .” and the body of the claims defined a machine for tightening track 
bolts. The court gave effect to the introductory clause by holding the claims valid 
over prior art which showed similar machines, but which did not disclose that they 
could be used on rail tracks. 

22 In Crowder v. Armour, 105 F.2d 232 (7th Cir. 1939), claim 7 read: “In a transfer 
adapted to provide an artist’s background, the combination with a drawing 
to be covered. . . .” The court held that the drawing surface was not part of the 
combination claimed in order to find infringement. 

23 316 U.S. 364 (1942). In defense of an infringement suit it was contended that 
the patentee’s claims were directed not to an improvement per se, but to an improve- 
ment in combination with the entire old machine, which would render the claims 
fatally defective. The defense alleged unsuccessfully that the backfiring preamble 
“In a machine of the class described, the combination. . .” embodied all the old elements 
of the machine of the class described. 

24 Supra note 16. 
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the preamble to be limiting but rejected the contention that the environ- 
mental element upon which the claimed apparatus worked (the molten 
material) was part of the combination claimed. Thus it is clear from 
the Williams and Schram Glass cases that the elements either specified 
or inherent in the preamble of a claim may render the preamble limiting, 
without the elements becoming part of the combination claimed.” 

In the instant case the Board of Appeals did not recognize this distinc- 
tion;** nor did the court explicitly point it out, since the court merely 
said that the elements of the preamble were not part of the combination 
claimed. However, the court implied that the preamble limited the 
claimed timing circuit since it regarded the entire preamble as the 
equivalent of “shutter timing apparatus comprising.” 27 The “adapted” 
clause was considered by the court as only a limitation of the electro- 
responsive device and not as serving to import the camera parts into the 
claim. Since the recitation of initiating an exposure was not a direct 
functional modifier of the “means,” it was discounted as being a mere 
statement of the reason why the pulse was developed, rather than a struc- 
tural recitation of a means plus a function. The Board had relied on 
what it called “the various tests” embraced in the Kropa decision?® to 
support its construction of the claims. The court rejected this analysis, 
saying that any legal tests set forth in the Kropa decision were derived 
from different factual situations. The court gave effect to a literal 
interpretation of the claim by considering the intent of the inventor as 
expressed in the specification and applying a “common sense interpreta- 
tion of [the claim] language according to the rules of grammar.” *® The 
wide variance between the Board and the court is illustrated by a sentence 
from the court’s opinion: “While the . . . claim seems to us to be so 
clearly a claim to a combination of elements constituting merely a timer 
as to speak for itself, we shall state our reasons.” °° 

The specific question in the instant case as to whether environmental 
elements in a preamble are elements of the combination claimed ap- 
parently presented a case of first impression to the court. By regarding 
as Claimed only those elements which are affirmatively recited, the court 


25.A situation occurred in Ex parte Lansing, 40 U.S.P.Q. 129 (Pat. Off. Bd. 
App. 1938), which the court has not yet had the opportunity to consider. Lansing’s 
claims went further than those of the instant case in that they specified in detail 
the structural interconnections between the environmental elements of the preamble 
and the positively recited elements. The Board held the environmental elements 
to be part of the combination claimed. Lansing appears to be good law since the 
claiming of specific structural interconnections should, ipso facto, require a reference 
showing the environmental elements to meet the claim, whereas in the instant case 
the claims could be met by a reference showing the specific timing circuit plus 
a teaching that it would be obvious to use the timing circuit in a camera shutter 
environment. 

26 The court quoted a portion of the Board’s opinion which stated: “. . . in the 
claims here on appeal the preambles thereof must be regarded as limiting in nature, 
to give such claims a combination status.” (Emphasis supplied.) 

27 291 F.2d 947, 951, 130 U.S.P.Q. 107, 110 (1961). 

28 Supra note 12. 

29 291 F.2d 947, 953, 130 U.S.P.Q. 107, 112 (1961). 

30 Td. at 951, 130 U.S.P.Q. at 110. 
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followed the lead of the Williams and Schram Glass cases,*1 and gave 
the claim language a literal interpretation. The effect of the decision, 
however, probably will be to create additional confusion. The now 
permissible presence of non-claimed subject matter in the form of long 
reambles reciting environmental elements which are also functionally 
related to the positive elements of a claim body certainly subverts the 
statutory requirement of clearly delineating the protected subject matter 
by claiming with as and distinctness. Nevertheless the decision 
is probably justified in view of the long-established practice of using 
introductory clauses and functional recitations of environmental ele- 
ments. Legislative action on the form which claims should take appears 
desirable in order that they may fulfill their purpose of injecting a measure 
of definiteness into the law of patents. 


David R. Pressman 


PaTENTs—Process CLAIMS—PATENTABILITY OF A PROCESS FOR MAKING A 
PATENTABLE CHEMICAL CompounD—/n re Larsen, 48 C.C.P.A. (Patents) 
, 292 F. 2d 531, 130 U.S.P.Q. 209 (1961). 


Appellant filed an application for a patent for certain organic com- 
pounds and for processes of making the compounds. The claims for the 
compounds were allowed by the Patent Office examiner, but the process 
claims were rejected as unpatentable over references which showed 
processes differing from the claimed processes only in the selection of 
the starting materials; the starting materials were also known. The 
Board of Appeals held that appellant’s invention did not reside in the 
processes since they merely involved the application of old — 
to different but analogous starting materials. On appeal, appellant con- 
ceded that if the compounds made by his processes were not patentable 
then the processes might not be patentable over the references,? but con- 
tended that since the compounds were patentable the ge for 
making them were also patentable, at least where presented in the same 


application.* Held, affirmed; a process for making a patentable A co.cc 


must itself meet the statutory requirements for patentability and is not, 
ipso facto, patentable, even though claimed in the same application with 
the product.* 

The Patent Act of 1952 prescribes four statutory classes of invention: 
process, machine, manufacture, or composition of matter.5 The Supreme 
Court has indicated that each class defines a separate field of invention.* 
Thus, a process and a machine for applying the process are generally 

31 Both cases were relied on in the appellant’s brief. 

1 Record, p. 26. 


2 Brief for Appellant, p. 2. 

3 Td. at 19. 

4 Plurality opinion by Chief Judge Worley; separate concurring opinions by Judges 
Rich and Martin; dissenting opinion by Judge Smith. 

535 U.S.C. § 101 (1958). 

6 Rubber Co. v. Goodyear, 76 U.S. 788, 796 (1869) (dictum). 
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different and distinct inventions.? However, the Court has stated that 
if a new process results in a new product the invention of the process 
is the same as the invention of the product, at least for purposes of 
reissue of the patent. One Commissioner of Patents took the position that 
the different statutory classes usually define separate inventions,® but it 
was subsequently indicated by another Commissioner’ and by the Board 
of Appeals that in cases where it is difficult to define the entire inven- 
tion by either article or process claims then both should be permitted. 
The Patent Act of 1952 sets forth the same tests of patentability for 
each of the statutory classes in that it requires that the subject matter 
sought to be patented be new, useful,’ and unobvious.’* It has been 
stated as well settled that the inventor of a machine may be allowed claims 
for the process of using it if the process can be performed by other 
machines or by hand.'* However, if the process amounts to nothing 
more than the function of the machine me to carry it out, the process 
is not patentable.'® In Ex parte Trevette™ it was held that a process which 
recited nothing more than the necessary or obvious method of making 
a product was not patentable. But in Ex parte Kilbourn" the Com- 
missioner held that the product could be made without employing the 
claimed process and refused to sustain the rejection of the process claims 
as being the obvious method of making the product. In In re Barnett,® 
involving allowed product claims to a tea bag and also claims to a process 
of making the tea bag, the Court of Customs and Patent Appeals directly 


7 James v. Campbell, 104 U.S. 356, 377 (1881) (dictum). The Court stated 
that if the process claim amounted to anything more than a claim to the exclusive 
use of the machine then it was a different invention. 

8 Ibid. The Court stated that a patent for either the process or the product could 
be reissued to include both. 

9 Ex parte Blythe, 1885 Dec. Com. Pat. 82 (1884). The Commissioner in this case 
held that the statutory classes of invention indicate separate and independent subjects 
of invention and must be claimed in separate patents. The Blythe case lists as two 
possible exceptions the following situations: (1) where the product is entirely new 
and the procedure therefore also new; (2) where the process could result in no 
other product and the product could be produced by no other process. In these two 
situations the Blythe case would apparently consider the invention unitary and allow 
it to be claimed in the same application. 

10 Ex parte Kilbourn, 1915 Dec. Com. Pat. 40, 42 (1914) (dictum). The Com- 
missioner also indicated that since the burden of claiming the invention was upon 
applicant he should be allowed to claim it in the manner he considered best, and 
that if the process claims recited only an obvious manner of making the product 
there still would be no great harm in allowing such claims in the same application 
with the product. 

11 Ex parte Rosenberg, 10 U.S.P.Q. 1 (Pat. Off. Bd. App. 1931). 

12 35 U.S.C. $ 101 (1958). 

18 35 U.S.C. § 103 (1958). 

14In re McCurdy, 22 C.C.P.A. (Patents) 1140, 1143, 76 F.2d 400, 402 (1935) 


(dictum). 

15 Id. at 1143-44, 76 F.2d at 403. 

16 Ex parte Trevette, 1901 Dec. Com. Pat. 170 (1901). 

17 Supra note 10. 

18 33 C.C.P.A. (Patents) 1119, 155 F.2d 540 (1946). The court had an earlier op- 
portunity in 1937 to consider directly the decision of Ex parte Trevette but avoided 
the question by affirming the Board of Appeals of the Patent Office on another 
ground. In re Stack, 24 C.C.P.A. (Patents) 836, 87 F.2d 210 (1937). 





CASE NOTES 387 


considered for the first time the doctrines of the Trevette and Kilbourn 
cases. The court, in reversing the rejection of some of the process claims 
as being the obvious process for making the product, distinguished 
Trevette on the grounds that no product claims were presented in 
Trevette and that the process claimed was the only process by which 
the product could be produced.’® The court in Barnett held that the 
product involved could be made by more than one process and that the 
claimed process was therefore not the obvious process of making the 
product. The language of the court implied that where the product 
and process were related inventions and the process was allowable only 
as a dependent invention in the same application as the product claims, 
the allowability of the process claims should be measured by a less 
stringent standard than would be applied against the claims if presented 
in a separate application.2” However, any implications of the existence 
of different standards of patentability were erased in In re Touvay,” 
where the court affirmed the rejection of machine claims presented in the 
same application with allowed process claims. The court specifically 
stated that the requirement of invention applied to all claims presented, 
irrespective of the allowance of other claims in the application and re- 
gardless of whether the claims recited subject matter in the same or 
different statutory classes.?? In other cases both prior and subsequent 
to Barnett the doctrine has evolved that if the different properties of 
the product are obtained by a change in the materials used in the process 
rather than a change in the process itself the product might be patentable 
but the process does not become patentable merely because applied to 
different materials.22 Thus, neither the finished product nor the ma- 
terials selected for the process can impart senendiion to an old process. 

In the instant case the plurality rien adopted the language of the 
Board of Appeals in holding that appellant’s invention resided solely in 
the product and was not properly de ned as a process. It was considered 
that the patentability of the compounds was predicated on their unique 
and presumably unexpected properties, but when the compounds had 
been conceived, the processes by which they were prepared were obvious 
in view of the prior art. It was carefully pointed out that the instant 
case did not present a situation where it was doubtful whether the 
invention resided in the process or in the product, and the allowance 


19 33 C.C.P.A. (Patents) at es 155 F.2d at 543, 544. 

20Td. at 1125, 1126, 155 F.2d a 

2146 C.C.P.A. (Patents) a 264 F2a 901 (1958). 

22 Id. at 826-27, 264 F.2d at 90 

23In re Laughlin, 18 COPA. (Patents) 1239, 48 F.2d 921 (1931) (process _ 
hardening surfaces of steel castings used on different object); In re Dreyfus, 20 
C.C.P.A, (Patents) 1204, 65 Fr 472 (1933) (change in solution used to make 

artificial threads of silk); In re Williams, 24 C.C.P.A. (Patents) 861, 87 F.2d 499 
(1937) (old process used to make different article); In re Crossley, ra Ce 
P.A. (Patents) 818, 158 F2d 993 (1947) (selection of materials for use in 
process) ; In e Freedlander 35 a bee (Patents) 1209, 1 doy F.2d 535 oN (old 
process used t e different article) ; In re Hultquist, 40 yg 
203 F.2d 758 21953" 053) (selection of materials); In re Ducci, 4 eCCPAS (Parents 
1088, 225 F.2d 683 (1955) (selection of materials). 
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of claims to a particular, although obvious, process of producing the 
compounds would not constitute a proper definition of the invention. 

In his concurring opinion, Judge Rich methodically applied the prere- 
quisites of patentability to the processes under consideration. Utility 
was obviously present, and novelty was found in the selection of the 
materials to be reacted, although not in the reaction procedure. However, 
the selection of the materials to be reacted was considered to be obvious 
because that was dictated by the desire to produce the resulting com- 
pounds. The properties of the compounds could not be relied on to im- 
part patentability to the processes since those properties were peculiar to 
the compounds and were in no way a part of the processes. Further, the 
products and the processes could not be labeled the subject matter as a 
whole and construed as a single invention since to do so would not com- 
ply with the requirement that the applicant particularly point out and 
distinctly claim his invention.?® Since the reaction was admittedly old, 
and the selection of the starting materials was obvious from the result 
desired, the claims were considered not to define anything unobvious 
to one of ordinary skill in the art. 


In his concurring opinion Judge Martin considered that the mere 
selection of materials to be reacted in an obvious process would be with- 
in the knowledge of a chemist of ordinary skill. 


Judge Smith, dissenting, viewed the product and process claims as 
but different ways of claiming the disclosed invention. He further con- 
tended that in rejecting the process claims it was necessary to determine 
what would have been obvious in view of the prior art at the time the 
invention was made. Since the products were not disclosed in the prior 
art they should not be considered in deciding the obviousness of the 
claimed processes. 


The dissenting opinion adopted the view that product and process 
claims do not recite distinct subjects of invention and that an applicant 
should be permitted to claim his invention in either or both ways. How- 
ever, if the process and product claims are merely different ways of 
claiming the same thing, it would appear to be unnecessary, and perhaps 
somewhat inconsistent, to argue separately the patentability of the 


24 The appellant contended that the precedents relied on for decision should 
be limited to those involving chemical processes and that since there was no 
United States case in point the court should give weight to a decision of Canada and 
one of Great Britain which he contended supported his position. Brief for Appellant, 
pp. 15, 16. The plurality opinion failed to discuss or follow appellant’s contention 
concerning the chemical precedents but instead cited as authority the cases of Wire- 
bounds Patents Co. v. H. R. Gibbons Box Co., 25 F.2d 363 (7th Cir. 1928) (box 
and process of making-it), and In re Kulieke, 47 C.C.P.A. (Patents) 943, 277 F.2d 
948 (1960) (railway coupler knuckle and core mold assembly for casting the 
coupler knuckle). The plurality opinion held that the foreign cases were not pertinent 
since the foreign patent laws were different from those of the United States. 

25 Appellant vigorously argued that the “subject matter as a whole” included the 
starting material, the process, and the product and that if any one were not obvious 
then the “subject matter as a whole” was unobvious and therefore patentable. Ap- 
pellant reasoned that if any portion of the subject matter is unobvious it is all 
unobvious. Brief for Appellant, pp. 9, 10. 
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process, since under this view the process claims would be automaticall 
allowable upon allowance of the product claims. Conversely, if it is 
necessary to show the allowability of the process claims when the product 
claims have already been allowed, as apparently was felt by Judge Smith, 
it would appear to be inconsistent to urge that the two sets of claims 
merely define the same thing in different ways. Taken separately, Judge 
Smith’s contention that the product was not in the prior art and should 
not be considered is not without merit. However, the fact remains that 
the only novelty in the process consisted of the selection of the materials 
to be reacted, and this has been held by the instant court to be in- 
sufficient to lend patentability to the process.” 

Although differing in language, the opinions of the majority of the 
court all appear to adopt the same basic premise: that a process which is 
obvious in view of the prior art is not rendered unobvious by the prop- 
erties of the resulting product. Therefore, the number of opinions does 
not weaken the value of the case as a precedent. The case reaffirms the 
doctrine that the statutory classes of invention are separate and distinct, 
and that the patentability of the subject matter of the separate classes 
must be based on their respective merits.?* 

Robert F. Burnett 


26 See cases cited note 23 supra. 

27 It should be noted that in his commentary on the New Patent Act, 35 U.S.C.A. 
1, 17, Mr. Federico points out that the reference to a new use of a known process 
in 35 U.S.C. § 100 (1958) simply indicates that the procedural steps in a patentable 
process might be old. However, he also states that the condition expressed in 35 
U.S.C. § 103 (1958) still would have to be satisfied. 
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Union GOVERNMENT AND THE LAw: BriTIsH AND AMERICAN ExXPERI- 
ENCES, by Joseph R. Grodin. Los Angeles: The Institute of Industrial 
Relations of the University of California, 1961. 209 pages, $3.00. 


Dr. Grodin’s monograph is a most valuable addition to the literature of 
comparative labor law. The learned author has taken as his subject 
matter of comparison between American and British labor law not the 
law governing the external—the industrial and political—activities of trade 
unions, but that regulating internal union relations, in particular, the rela- 
tions between union officials and the rank and file members. 

While a consideration of the external industrial activities of trade unions 
would reveal strong contrasts in American and British labor law, since 
labor-management relations deeply reflect differences of economic history 
and social structure, internal union relations are much more a subject of 
comparison than contrast. To the legal protection of the individual in his 
right to work and freedom of association both America and Britain 
bring to bear a broadly similar social philosophy. That American law 
lays greater emphasis on overt legal sanctions is again a reflection of dif- 
ferences in the structure of social relations in the two countries. In these 
relations, America may perhaps be said to be more the land of the visible, 
Britain of the invisible imperative. 

May I, however, before describing the detailed content of this excellent 
monograph, be permitted to say a word about the assumption that British 
labor law reflects a general philosophy of “collective laissez faire” in the 
working of labor relations. In making this assumption, Dr. Grodin has, it 
is true, merely repeated the consensus of labor lawyers and economists 
and industrial relationists here, but I should like to venture to draw 
attention to an alternative interpretation of the history of British labor 
law and relations in this century. 

I would start with the obvious proposition that, in Britain as elsewhere, 
the single most important force in twentieth century development of the 
law and of social relations has been state interventionism. My suggestion 
therefore, is equally obvious, that labor relations and labor law in 
Britain have been powerfully influenced by the same dominant trend, 
that they have been and are being increasingly subjected to government 
intervention and control. Of course the law, stricto sensu, is only one 
very important method of government intervention and control. The 
steady increase and intensification of government intervention in British 
labor relations has been masked simply by the many-sided and subtle 
forms it has taken. 


Take, first, labor-management relations: on the purely legal side it is 
common to refer to minimum wage legislation covering “only” about 20 


[ 390] 
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percent of the total labor force, to the “fair wages” legislation the 
coverage of which has not been accurately estimated, but which may ac- 
count for another 10 percent, and to the Conciliation Act, 1896, and In- 
dustrial Courts Act, 1919. The abolition of the Industrial Disputes Tri- 
bunal and compulsory arbitration (British version) is pointed to as ad- 
ditional evidence of the predominance of laissez faire. To this list there 
is often added, but with insufficient emphasis, the virtually comprehensive 
control of safety and health conditions of work and the comprehensive 
system of social security, which significantly affects the content of col- 
lective agreements. 


But the law does not exhaust the resources of government control. 
Today, in Britain, the forestalling of industrial conflict or its settlement 
after it has broken out is left less and less to the chance play of economic 
or social psychological forces. In this connection, insufficient attention is 
paid to the work and strength of the Ministry of Labour and its Industrial 
Relations Department, whose admirable tradition of self-effacement may 
be partly to blame. 

Furthermore, since World War II, there has been a steady concern with 
the means of effecting central control of the level of wages and salaries. 
Outstanding focal points of attention have been the wage freeze, in the 
late forties, the tentative pressure (permitted in the relevant legislation) 
exerted against certain wages councils’ recommendations and the delibera- 
tions of the Burnham Committee and National Health Service Whitley 
Council in the late fifties, and, at the present time, the very determined 
resistance by government to wage and salary increases in the large sector 
of employment in which government is either the employer or the effective 
paymaster. The anti-inflationary climate of opinion thus created by direct 
government intervention may more readily set the tone for dealing with 
wage claims in the private sector of employment now that the trade unions 
no longer have the power to appeal to the Industrial Disputes Tribunal 
against management’s resistance to new claims, which is what the British 
version of poe oe arbitration amounted to in practice. Observers 
abroad also will not fail to notice the experimental steps that have been 
and are now being taken to establish a permanent organ of what one 
might term central consultative control of income. 

Those who cleave to the notion that British labor-management rela- 
tions are characterized by a long-standing adherence to laissez faire will 
not, I believe, derive much comfort from the future, which, it is becoming 
apparent, is going to witness an increasingly larger degree of government 
direction of the economy as a whole. Such developments will not mark a 
break with the past, but merely a stronger affirmation of the dominant 
trend of the past 60 or 70 years. Of course, there is a natural reluctance 
to acknowledge the necessity of a large measure of central control and 
planning. But, closing one’s eyes will not drive reality away. The need 
for greater government control of labor relations and its implications in 
the realm of individual freedom and fulfillment have simply to be faced, 
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and in the system of pluralist government and administration is one of the 
keys to a resolution of our dilemma. 

When one turns to intra-union relations, the subject-matter of Dr. 
Grodin’s work, there is a picture in Britain as in the United States of 
government (in which I include the courts) slowly but steadily tightening 
the silken net of strictly legal control. But this does not mean, in my 
opinion, that, so far as Britain is concerned, regulation is the order of the 
day for trade union administration while the spirit of laissez faire reigns 
over labor-management relations. The difference in the treatment of 
external and internal union activities is a difference mainly of method, of 
using in either case that method of government control which national 
circumstances suggest to be the more appropriate: for labor-management 
relations—supporting legislation, administrative advice, persuasion and 
pressure, government appeal, warning and practical coercion, the emerg- 
ing outline of a national economic council; for internal union affairs— 
some administrative surveillance and assistance through the Registry of 
Friendly Societies, an important body of legislation and a great deal of case 
law. In the United States, as far as one can judge from this distance, there 
appears to be a much stronger emphasis on legislation and direct ad- 
ministrative control in response to problems of abuse of power of far 
greater magnitude than those thrown up in Britain. 

Dr. Grodin’s work is “not intended,” as the learned author says, “as an 
exhaustive treatise on the subject of legal regulation of union govern- 
ment. . . . Rather it is intended as a comparison of the highlights of the 
American and British law, sufficient for the purpose of understanding 
in a general way where the law on this subject has been in the two 
countries and where it is going.” 

Labor lawyers on both sides of the Atlantic stand in Dr. Grodin’s debt 
for the very clear way in which he has set out the guiding principles of 
union government and administration in each country. e fields of 
law covered include the legal nature of trade unions, and the control of 
internal union affairs by the courts through the union rulebook and the 
general law. Within these fields, Dr. Grodin analyzes specifically the 
doctrine of restraint of trade and legal enforceability of the rulebook; 
he draws a most interesting parallel between the function of the case law 
doctrine in America of exhaustion of remedies and the English Trade 
Union Act;? he examines member control of union administration with 
regard, in particular, to improper union expenditure, and, in great detail, 
the cases on union discipline, considering in these connections the tech- 
nical basis of judicial intervention in property, contract and tort; the legal 
personality of unions is looked at including the legal consequences of non- 
incorporation in respect of property holding and litigation; the study con- 
cludes with some interesting observations on majority rule and union 
elections. 

The major theme of Dr. Grodin’s book is best described in the learned 
author’s own words: 


1 The Trade Union Act, 1871, 34 & 35 Vict., c. 31. 
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Traditionally, courts in both Britain and the United States have 
regarded unions as akin to other unincorporated associations for 
purposes of internal regulation, and have applied to them rules de- 
veloped in cases dealing with clubs and friendly societies. This 
meant that at first courts were inclined to view the union-member 
relationship as a static one, and to grant relief on the basis of pro- 
tecting pecuniary “property rights.” Gradually, courts began to 
emphasize the contractual nature of the relationship, and to base 
intervention upon the union’s rules as a “contract” among members 
or between each member and the organization. This is the prevailing 
basis for common-law judicial intervention in both Britain and the 
United States. 

More recently the trend in both countries, though more pro- 
nounced in the United States, has been for courts to de-emphasize 
the voluntary aspect of union membership, to stress the differences 
between unions and other unincorporated associations, and to regard 
the union-worker relationship as being more in the nature of a 
legally created status than a status created by agreement. Within 
contract doctrine, this trend takes the form of courts assuming 
greater responsibility for interpreting union rules and, particularly 
in the United States, for imposing policy limits on the intra-union 
agreement. In addition to contract doctrine, the trend involves the 
application to unions of status principles developed in related fields. 
In cases dealing with discipline and exclusion from membership, 
some American courts have invoked tort doctrine to explain the 
basis for judicial interference. In cases dealing with the handling 
of union funds and property, British courts apply directly, and 
American courts by analogy, principles derived from the law of 
trusts. Courts of both countries frequently rely upon an analo 
between unions and corporations. Finally, and most siguidicsndly, 
American courts tend to view the union-worker relationship as 
analogous to the relationship between public utility and consumer, 
or government and citizen. Even in Britain, the governmental analo- 
gy, though seldom explicit, provides the most adequate explanation 
for certain doctrines. 


All the material and argument are marshalled with a nice sense of balance 
and of national values. ‘wo points may be mentioned arising out of the 
book’s subject-matter. The one is the reaction of the British union leaders 
to Bonsor v. Musicians Union.? In this case, for the first time, it was laid 
down that damages are payable by a union to its wrongly expelled mem- 
ber. No attempt was made at legalistic evasion of the decision. It was 
accepted after discussion as just and salutary, and had an excellent effect 
on the care with which union leaders have since scrutinized local demands 
for the expulsion of particular individuals. The other point refers to Byrne 
v. Haxell (1961), the so-called “E.T.U. Case,” the decision in which cam 


2[1956] A.C. 104. 
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too late for inclusion in Dr. Grodin’s book. After more than 30 days’ 
evidence, Mr. Justice Winn found most of the defendants, national leaders 
and officers of the Electrical Trades Union the majority of whom were 
members of the British Communist Party, guilty of conspiring to falsify 
the result of the election of general secretary. The decision is being ap- 
pealed, but the union elections in September to choose the Executive 
Committee were held in the light of the revelations of unscrupulous and 
fraudulent behavior set out in Mr. Justice Winn’s judgment and publicized 
with little comment in the national press. Advance reports of the result 
of that election indicate a possibly three-fold increase in the number of 
rank and file members who voted and the dislodgement of the Com- 
munist Party men from control of the union at national level. 

The kind of reaction in Bonsor’s case of the union leaders and, in 
Byrne’s case, of the union rank and file members may go some way to 
explaining why it is possible to keep down the amount of legal control of 
internal union affairs in this country. 

American legal inventiveness provides a fruitful store of solutions on 
which British lawyers are frequently glad to draw. The smaller dependence 
in Britain on purely legal control as explained by Dr. Grodin may prove 
of some assistance to American lawyers and labor administrators in their 
infinitely more complex task. 

Cyril Grunfeld* 


Tue PRrestpeENcy AND INpiIvipuAL Liserties, by R. P. Longaker. Ithaca: 
Cornell University Press, 1961. 239 pages, $4.50. 


The author takes as his starting point that “The presidency has been 
forced into the field of civil and political rights by the cold war and the 
political power of minorities as well as the inherent limits on the other 
branches of the national government.” His concern is to give visible his- 
torical form to a perception of the American presidency as “a liberating 
rather than constricting force in the American scheme of constitutional- 
ism.” It is constitutionally based liberty that is both the ideal and the moral 
imperative for the author, and he views the Presidency as constitutionally 
obligated “to protect and invigorate the liberating substance of the Con- 
stitution.” He brings to the bar of his judgment Wilson, Truman, Roose- 
velt and Eisenhower. He surveys for each the implications for liberty of 
their respective actions and non-actions in the two areas of civil rights 
and national security—all within a context of assessments by the author 
of what might have been done or what should have been done by an 
officer obligated by responsibility and power to advance constitutionally 
based liberty. For the author, no President can today avoid involvement 
with problems of liberty. The only choice of a President “is between 
making the executive branch either a participant in the protection and 
unfolding of liberty or, equally, through inaction and executive insensi- 
tivity, an agent in its decline.” 


_ *Reader in Law, The London School of Economics and Political Science. 
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Taking the old and familiar divisions of the ambit of Presidential power 
and influence—leadership in relation to Congress, direction and control of 
the administrative apparatus, chief law enforcer possessed of the discretion 
to engage in selective execution of the laws, and a persuasive voice of high 

bolic worth for the education of public opinion in constitutional values 
—the author provides an historical account of what Wilson, Truman, 
Roosevelt and Eisenhower did, or failed to do, or possibly could have 
done, on behalf of liberty when confronted with problems of national 
security and civil rights. It is his contention that presidential leadership 
can be comprehended in terms of a continuously on-going “process of 
action, counteraction and accommodation. . . . The institutional problem 
is to discover, at a given moment, the optimum assertation of each which 
presidential capability, circumstance, and constitutional limitations will 
rmit.” Thus the author’s analysis leaves the advancement of individual 
liberties by the President in a very contingent state. And this the author 
recognizes, although he provides a set of moral imperatives in the form 
of settled constitutional principles and a further set of maxims to guide the 
pragmatic exercise of presidential power. It will all depend, as indeed it has 
depended in the past, on the identifications, loyalties, feelings, values, 
acumen, courage and shrewdness of the person who occupies the office 
of President. Individual character and temperament will be the supreme 
determinants, for above all it is a qualitative outlook that is critical. 

What is troublesome about The Presidency and Individual Liberties, is 
that it is a work that is neither history nor analytic commentary, although 
it gives the appearance of being both. It sets forth a generic interpretive 
theme without any theoretical framework for analysis. It is openly judg- 
mental of Presidential actions without a comprehensive re-creation of the 
historical conditions under which Presidential activity took place and 
decisions were made. The author is unable to demonstrate that bis pre- 
ferred “‘oughtness” was a more feasible possibility than the action a = 
ticular President took at a particular time and place. Even in terms of his 
own generic interpretive theme of a continuous “process of action, counter- 
action, and accommodation,” the author cannot prove that at the time a 
President could have acted differently than he did on a specific occasion. 
That different choices are always a potential possibility in the exercise of 
the constitutional powers of the President provides no normative base for 
judging what a particular President perceived as a feasible choice for him 
at the time of action. 

The book is essentially a treatise on constitutional morality for 
the guidance of Presidents in the field of individual liberty. In so 
doing, the author has used history. Preferences and priorities in constitu- 
tional values that the author favors are set forth and history is invoked to 
support their character as constitutional obligations of the chief executive. 
As practical advice to Presidents on how they can be more effective ‘n 
advancing these constitutional values, the volume is not very helpful. As a 
reminder to Presidents that they should and can do something for indi- 
vidual liberty despite conflicting interests and obligations, the volume gives 
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historical form to an imperative of constitutional morality. As a treatise on 
constitutional morality, there is no need of a theoretical base for its 
analysis. Idealism supplies its own logical foundations for constitutional 
morality. But the practical advice to ensure the effectiveness of a Presi- 
dent in advancing a particular constitutional morality within the context 
of political battle is another matter. 

Nathan D. Grundstein* 


* Professor, Graduate School of Public and International Affairs, University of 
Pittsburgh. 
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